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SIR, 

I  O  U  R  general  and  extenfive  ac- 
quaintance  with  the  laws  of  this 
country)  and  particularly  with  that 
branch  of  them,  to  which  the  fol- 
lowing eSky  more  immediately  re- 

■ 

lates,  was  a  fuiHcient  inducement 
for.  me  to  requeft,  that  your  name 
might  fan<ftion  this  work.    But  add- 

«  ^ 

a  ed 


\ 
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ed  to  this,  as  you  had  the  diredion 
of  my  profeillonal  fludies,  I  thought 
no  perfon  fo  well  entitled  to  the 
mark  of  refpedt,  which  is  now  offer*- 
ed  by  the  firft  produdion  of  them, 
as  their  original  promoter.  With 
the  higheft  fenfe  of  the  honour, 
which  you  have  conferred  upon  me 
by  this  and  other  teftimonies  of  your 
approbation,  I  remain 

Your  moft  obedient, 
and  humble  Servant^ 

I 

I 

F.  W.  Sanders. 

Moniarfi  Nov,  14,  17  91. 
13.  Great-Jqu<^et  Gray's  Imt. 
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fT^  U  E  dcfign  of  tbc  enfuing  eflay  is  to 
^     elucidate  and  explain  tbe  very  abftrufe 
I^raiich  of  our  law  relating  to  the  nature  and 
do6brines  of  ufes  and  trufts.     In  order  to  ac- 
complifh  this  end,  it  has  been  thought  proper, 
befides  giving  a  general  knowledge  of  ufes  and 
trufts,  to  (hew  their  peculiar  operation  upon 
the  feveral    conveyances    now    in    praftice. 
The  author,  therefore^  h^s  included,  in  this 
eflay,  a  treatife  upon  conveyances  at  com- 
mpn    law,  ^  and   thofe    deriving    their    effedb 
from  the  ftatute  of  ufes*    The  conveyances 
by  feoflfment  and  ^rant  are  particularly  fe- 
lefted  and  explained  as  to  their  operation  at 
the  common  lawj  diereby  making  ufes  widi 
feJped):  to  them   a  fccondary  coaIideration« 

a  a  As 


(    iy    ) 

As  to  fines,  recoveries,  furrenders,  &c,  theif 
efiedts  at  the  common  law  have  been  alrea- 
dy, and  at  large,  treated  of  by  different  au- 
thors; and  they  are  therefore  in  this  work 
only  mtroduced  occafionally,  as  ferving  to 
explain  Ibme  particular  rule  relating  to 
ufes. 

In  the  execution  of  this  work,  and  m  its 
reception  by  the  public,  the  author  has 
every  thing  to  fear  from  the  confcioufhels 
of  his  own  inability  5  but  at  the  fame  time 
he  has  much  to  hope  from  that  liberality^ 
which  he  has  already  and  undefcrvedJy  ex- 
perienced from  gentlemen  of  the  profeffion. 
As  an  incitement  to  the  perf^ding  of  this 
undertaking,  he  mufl  here  apply  to  himfelf 
the  words  of  Lord  Bacon,  who  on  the  fame 
fubjeft  thus  cxpreffes  himfelf:  "  Herein, 
though  I  could  not  be  ignorant  of  the 
difficulty  of  the  matter,  which  he  that 
*'  taketh  in  hand  fhall  foon  find;  or  much 
•*  lels  of  my  own  inability,  which  I  had 
X,  ^^  continual 
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*'  continual  fcnfe  and  feeling  of;  yet,  be- 
^^  caufe  I  had  more  means  of  abfblution 
"  than  the  younger  Ibrt,  and  more  leifure 
"  than  the  greater  fort,  I  did  think  it  not 
**  impofCble  to  work  Tome  ptofitable  effeft ; 
"  the  rather  becauie,  where  an  inferior  wit 
*'  is  bent  and  converfant  upon  one  fubjed, 
<^  he  Ihall  many  times  with  patience  and 
**  meditation  diflblve  and  Undo  many  of  the 
<<  knots,  which  a  greater  wit,  (}i£kraded  with 
'*  many  matters,  would  rather  cut  in  two 
^^  than  unknit :  and  at  leaft,  if  my  inven- 
^'  tion  or  judgment  be  tdo  weak,  or  too 
"  barren,  yet,  by  the  benefit  of  others  arts, 
I  did  hope  to  diipofe  or  digeft  the  au- 
thorides  or  opinions,  which  are  in  cafes 
<^  of  ufes,  in  ftich  order  and  method,  as 
''  they  fhould  take  light  one  from  another, 
^'  though  they  took  no  light  from  me*" 
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WHATEVER  might  originaUf  have 
been  the  caufes  of  introducing  uses 
and  TRUSTS  into  this  kingdom ;  whether  they 
were  firft  introduced  by  the  clergy,  in  order 
to  avoid  the  ftatutes  of  mortmain,  or  whether 
they  .were  introduced  on  other  accounts,  wc 
certainly  derive  our  primal  notion  of  them 
from  the  civil  law.  When  men  began  to* 
judge  of  the  principles  and  effeds  of  the JSdei^  • 
commijfa  of  the  civilians,  they  foon  found  op-^ 
portunities  and  reafons  for  adopting,  or  at 
leafl  endeavouring  to  adopt,  fimilar  modes  pf 
conveying  or  devifing  their  property.  It- 
may  not  then  be  unacceptable,  or  altogether 
unprofitable,  before  we  enter  into  our  enqui* 
lies  concerning  the  laws  relatir^  to  u&s  and 

B  trufts 
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tl^fts/to  give  an  idea  of  the  civ3  law,  as  h 

ftood  with  refpeft  to  ujes.    The  word  uje  in 

the  civil  law  is  applied  to  more  purpofes  than 

we  find  it  in  our  law«     That  had  its  ufiu-^ 

fru^uSi  and   its  fidei-commiffim.    The  ufuS'' 

fruHus  is  defined  tq  be  "  a  right  fo  ufe  or 

''  enjoy  a  thing  which  is  not  our  own,  pre- 

*^  ferving  it  whole  and  entire  without  (polling 

^Domit.  Mb.  X.  «<  or  diminiftiing  */*    This  kind  of  ufe  ha4 
tit*  ii«  i«i*        -  -,  -,       /•  1         •  •       «       t 

\  u  1. 1.  the  peculiar  quality  of  determining  by  the 

rivil  or  natural  death  of  the  perfon  who  en^ 

joyed  it ;  fo  that  it  was  nothing  elfe  than  lepa^* 

rating  the  right  of  property  from  that  of  the 

prefent  eqjoymenti  and  in  this  fenfe  it  an- 

,    Iwers  very  well  to  our  notion  of  a  particular 

tenancy,  which  allows  the  prefent  enjoyment 

to  cxift  in  the  tenant,  while  the  right  to  the 

>Ba.  vfei  19,  •  inheritance  remains  in  another  \     But.  this 

ufus-fruStus  was  not,  properly  and  technically 

faking,  (failed  a  uj^  even  among  the  civi* 

lians,  for  they  made  this  diftinftion  between 

a  uJU'fruH  and  a  fimilar  kind  of  ufe.  \.  e.  That 

a  ufu-fruSi  was  the  right  of  enjoying  all  the 

fhiits  and  revenues,  which  the  eftate,  that  was 

fubjeft  to  it,  was  capable  of  prodgcing ;  but 

•  The  edition  ofBaoon's  reading  on  ufes  referred  to  in 
tlie  pourfe  of  the  ^Aiiijsg  work,  is  (hat  i&  8vo.  ij%^ 

4  th^t 
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that  u/e  confuted  only  in  a  right  to  take  out 

of  the  fruits  of  the  ground,  /ucb  portion  of 

them  as  might  be  confumed  by  u/e,  and 

which  was  neceflary  for  the  pcrfon  who  had 

the  ufe  *.    Both  the  ufu-fruSl  and  the  ulc  « Dom.  lib.  t. 

expired  by  the  natural  or  civil  death  of  the 

perlbn  who  had  the  right  to  them;  which 

right  was  deemed  perfonal  ^  ^  ibui.  i.  $• 

Thus  we  fee  that  neither  the  definition  of  a 

0 

itfu-fruSl  or  life  at  all  anfwers  to  our  idea  of 
ufe.  The  divifion  of  the  civil  law  which  an^ 
fwers  nearefl:  to  our  ufe,  is  called  by  the  wri- 
ters of  that  law  fiid'CommiJfa  bareditas,  or 
fidd-commiffum  univerfak.  Thofe  were  the  ap* 
pellations  given  to  it  by  the  Roman  law,  whilfl 
Monf.  Domat  calls  it  fimply  a  direSt  Juhfiitu-- 
tion  or  fiduciary  bequeft.  This  kind  of  ufe 
arofe  upon  tcftamentary  donations,  and  it  was 
called  a  fduciary  bequeft,  or  fidei-commiffa 
bifreditast  to  diftinguifti  it  from  two  other 
kinds  of  bequefts  or  fubftitutions ;  (o  that  the 
civil  law  acknowledges  three  kinds  of  be^ 
cjuefts  or  fubftitutions.  The  firft  was  called 
a  vulgar  fubftitution ;  the  fecond  a  pupilary 
fubftitution  j  the  third  a  direSl  or  fiduciary 
fubftitution  or  bequeft,  or  according  to  the 
Roman  Uwzfidci'Cinnmij/um.  The  vulgar  fub- 

B  z  fticucioa 
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•pwm.  Ub.5.  .flitution  is.  defined*  to  be  the  ^*  inftitutioa 

tit*  I*  If  1* 

"  of  an  executor  who  is  called  in  drfauli  of 
'^  another^  who  either  cannot  or  will  not  takf 
*'  uponhini  that  quality:  j''  and  is  nothing  more 
than  the  ^ippointing  one  perfon  as  executor  in 
default  of  another.  Lucius  Titiu3  ha^rcs  efto.  fi 

m 

mihi Lucius  Titius  haeres  non  erit^  tuncSeius^ 
hasres  mihi  eilo  ^  This  fubftitution  differs 
from  our  conditional  eftates  only  in  this^  that 
the  condition  in  the  former  cafe  is  in  de&ult 
pf  the  firft  executor,  but  in  the  latter  the  con- 
dition i$>  that  if  the  donee  die  without  fuch 
particular  heirs  as  are  limited  in  the  giftj 
that  then  the  lands  fliall  revert  to  the  donor  '• 
The  pupillary  fubftitution  allowed  the  father 
not  only  to  diipofe .  of  his  own  lands  and 
goods  to  his  child  under  age,  and  in  default 
of  him,  or  in  cafe  he  died  under  a  particular 
age,  to  another^  but  alio  the  child's  own  goods 
in  the  fame  nruuiner;  thereby  not  only  m^ing 
I'Domat.niNs.  }iis  own  will,  but  th^t  of  his  child's  alfo^^ 

This  kind  of  fubftitution  very  juftly  gives  an 
opportunity  of  cenfuring  the  proteftion, 
which  the  civil  law  has  affbided  it.  The 
£reS  fubftitution  or  fiduciary  bequcft,  or  ac- 
cording to  the  Roman  law  xkc  fidei^commjfa^ 
barcditas,  is  the  laft,  and  indeed  is  the 
fubftitution  which  moft  refbinbles   our  ex-> 

plan^tioQ 


'  Cowt  inft. 
^  %•  tit.  15. 
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planation  of  ufe  or  truft:  and  it  is  to  diia 
fort  of  fubftitution  that  we  owe  our  firft  io-* 
trodu£tion  of  ufes.    t  call  it  fidei-commiflk 
hareditas^  in  diftinSion  to  the  generality  of 
the  €xprcfliion^ei'C(mmtfum,  for  this  latter>  I 
apprehend)  alio  includes  the  pupillary  fUbfti- 
tiition  *.   This  fidei-commiffa  baredltas  feems  '  ibid«  lit.  4, 
firft  to  have  been  invented  on  account  of 
fome  difability  in  the  devifee  to  take  lands  of 
inheritance.    Thus  were   the  deportati  and 
peregrini  fituated;  fo  that  when  a  teftator  in* 
tended  to  leave  his  lands  to  this  defciription 
of  people^  he  was  obliged  to  g^ve  them  firft 
to  his  executor  with  tentts  of  intreaty  to  de^^ 
liver  them  to  the  devifee  or  c'e(tuiqu6  tnift* 
This  is  explained  by  the  definition  We  find  of 
this  kind  of  truft;  ^  eft  uldma  voluntas^  qua 
^  quid  verbis  precariisy  Aon  civilibtis  per  intet^ 
**  pofiiam  fer/mamy  alicui  relinquitur  */'   The  ^  juft.  inn, 
manner  of  making  diis  fiduciary  bequeft  Was  'L^  ^  ''^' 
this,  viz.  •'  Rogo  te  Luci  Tid  cum  primum 
^  poteris  h^editatem  meam  adire,  eam  Caio 
•*  Seio  reddas,  reftituas  '/*   If  the  executor  or  1  vwe  Dom. 
heir  therefore  did  not  perform  the  truft  rcpofed  i  lln.'utu  b, 
in  them>  the  cefimque  truft  had  no  remedy ; 
for  the  truftee  was  bound  **  nullo  vinculo 
**  juris,  fed  tantum^i^r^;*'  that  is,  by  his  own      . 
confciencc  only.    It  is  faid,  that  as  the  cef- 

B  3  tuifUi 
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tuique  truft  ha^  no  rjemedy,  the  teftator  was 
induced  to  ufe  niore  ftrpng,  or  rather  more 
Jtfhtie  terms  of  intreaty,  and  exprcflcd  hinifelf 
^*  Rogo  te  \itr  Jdutern  Augufii^^  or  the  like. 
This  kind  of  intreaty  was  evideiuly  intro- 
duced, t;hat  upon  the  breach  of  apy  truft,  and 
\  upon  complaint  to  Auguftus,  he  would  be 
induced  to  interfere^  and  fee  equity  properly 
adnriiniftered,  taking  the  breach  of  the  truft  to 
be  in  derogation  of  himfelf.  When  cejluique, 
trujl,  therefore  perceived  t^e  truft  to  be  ne- 
gleded,  or  mifapplied,  he  made  his  fuit  to 
Auguftus,  through  whofe  favour  and  influ- 
cnce  \\t  obtained  redrefs.  This  occupation^ 
into  which  Auguftus  was  involuntarily  drawn, 
muft  foon  have  been' rendered  very  difagrec- 
aljle  and  irkfonie.  Upon  this  account  Au^ 
,  guftiis  ordered  the  confuls,  upon  applications, 
of  this  nature,  to  exercife  the  authority  which 
he  had  formerly  done.  At  length  the  cuftom 
of  applying  againft  breaches  of  trufts  becam? 
fo  common,  that  it  was  thought  necejHary  to 
create  a  praetor,  who  (hould  Jiaye  the  p^- 
-  i  lar  power  of  examining  irito  thofc  matters. 
This  perfon  was  denominated,  from  the  officp 
n  juft.  inft.       which  hc  hcl(J,  fidei-commiffarius.  Tuftini^  ^ 

lib. ».  1  >      t  r  • 

pa«e  7« j»  ?««•    upon  tMs  head  has  given  u?  the  following. 

£afrage>  after  having  made  a  previous  men-. 

tion 
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liOti  01  the  original  ftate  of  thefe  trtiftsi 
^  Poftca  divus  AugiAus  prUnus,  femcl,  ice* 
^'  rtimque,  gratia  perfonarum  motus>  vd 
*^  quia  per  ipfhis  fahitem  rogatus  quis  dicere* 
^  tur^  ob  iniignem  quorundam  perfidianii 
^'  jiiffit  coniulibus^y  audtoritatem  fuatn  in^ 
"  ter  ponere*  Quod  quia  juftum  videbatuo 
^  ct  populate  crat>  paulatim  converium  eft 
*^  m  afliduam  juiiididicxiem*  Tantdqutt- 
*^  coram  fevor  fafhis  erat,  ut  paulatttn  pne* 
^^  tor  proprius  cnearctur,  qui  de  fidei-com* 
^*  miflariis  jus  diceretur,  quern  fidei-comm2& 
•*  faiium  appellant." 

According  to  this  ihort  account  of  theie 
fiduciary  bequefts,  ^e  (ce  that  they  depended^ 
in  dicir  commencement^  upon  the  honefiy  of 
the  heir  or  executor.  They  afterwards  at 
fumed  a  more  regular  and  certain  courie» 
At  length  it  was  found  proper  .to  render 
tiie  eftate  of  ceftuique  truftr  in  every  reipe£fc 
equivalent  to  the  legal  ownerihip*  This  was 
efiefted  by  the  two  decrees  of  ienate  called 
Senatus  confultum  Trebellianum,  et  Pcgafi** 
anum  \  The  decrees  here  alluded  to  refem*  a  vide  iu^Sm 
ble  in  effcft  the  ftatute  of  ay  H.  8.  which  '^ 
draws  tht  pofieflion  to  the  uie,  and>  as  it  were^ 
incorporates  them*    This  will  come  under 

B  4  our 
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our  future  conlideration. — Indeed,  if  we  cota* 
pare  the  rife  and  hiftory  of  the  fidei-commif^ 
fa  of  the  Roman  law,  to  the  origin  and  pro^ 
grefs  of  our  laws  of  ufes  and  trufls,  we  fhall 
find  them  to  have  a  great  refemblance.  It 
muft  be  admitted  that  the  caufe  of  introdu- 
cing trufls  into  the  civil  law  differed  from 
that  which  occafioned  their  introdudtion  into 
this  country.  Thdr  origin  in  the  civil  law 
proceeded  from  teftamentary  difpofidons ; 
whilft  it  is  very  clear  that  conveyances  to 
trufts  gave  us  the  firft  notion  of  them. 
However,  whether  we  convey  in  truft,  or 
Jevi/e  in  truft,  the  idea  of  a  truft  muft  be  the 
fame  in  both  cafes.  With  refpeft  to  the  fi- 
dei-commifla'of  the  civilians,  it  is  further  oh- 
fcrvable,  that  though  the  nicedes  of  ufes  and 
trufts  are  fo  much  and  fo  generally  complain*- 
ed  of  in  our  law,  yet  the  determinations  re- 
lating to  them  in  the  civil  law  are  fo  nume- 
rousy  that  Peregrinus  has  written  a  large  folio 
volume  de  fidci-commiflis,  (and  as  he  ex- 
prefles  it)  prefcrdm  de  univerfalibus,  or  de 
haereditatibus. 

A  u/e  with  us  is  defined  to  be  ^*  a  tru^  or 
^'  confidence,  which  is  not  iffuing  out  of  land, 
*^  but  as  a  thing  collateral,. annexed  in  privity. 

"  to 
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*^  to  the  eftate,  and  to  the  perfon,  touching 
the  land;  fcil.  that  ceftuique  vife  (hall 
take  the  profits,  and  that  the  teretenant 
fhall  make  eftates  according  to  his  direc- 
**  tions"."  By  this  definition  we  fee  that  a  "i*co»i«i.a.k, 
Mfe  h  defcribed  to  be  a  trufi.  This  would 
naturally  lead  a  perfbn  to  imagine  that  there 
exifted  no  difference  between  thefe  two 
words ;  and  indeed  it  muft  be  admitted  that 
ufe,  in  its  common  acceptation,  generally  an-- 
nexes  the  idea  of  a  frufi,  efpecially  when  we 
ipeak  of  them,  as  exifting  before  the  ftatute 
of  ufcs.  However,  if  we  attend  to  the  fol- 
lowing accdunt  of  ufes  and  trufts,  we  fhall 
find,  that  even  previous  to  the  palling  of  the 
ftatute  of  ufcs,  in  the  reign  of  Henry  the 
eighth,  there  was  zfettkd  diftin£tion  between, 
ufes  and  trufis.  In  the  enfuing  pages,  I 
fhall  endeavour  to  trace  the  origin  and  pro-- 
greflion  of  ufes  and  trufb*  In  doing  this, 
I  fhall  attempt  to  point  out  the  difference 
between  them,  as  known  before  the  flatute  of 
ufes.  I  fhall  only  premife  in  this  place,  that 
ufes  were  of  a  permanent^  and  general  nature, 
and  that  a  regular  fyftem  was  adopted  with 
refpeft  to  them  even  at  the  common  law. 
But  trufb  were  of  %fpecialy  or  coUufive  and  viJ«  Ba.  ufet. 
traofitory  nature,  and  at  the  common  law 

they 
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thejr  were^  arid  (till  are^  unnoticcable^  atid  not 
of  the  fmaUeft  confideracion« 

Various  have  been  the  coi^eftures  coii-» 
cerning  the  period,  when  ufes  and  trufts  were 
firft  introduced  into  this  kingdom.  Many 
writers  on  this  fubjefi:  have  been  induced  to 
date  their  origin  at  a  very  early  time  indeed* 
Hence  k  is  that  fomc  fancy  they  were 
Jcnown  in  the  reign  of  Henry  the  third.  This 
opinion  is  occafioned  by  the  ftatute  of  Marl-« 
•i»H.  3.e.  6.  bridge  %  made  in  the  5  2d  year  of  that  mo- 
narch's reign,  which  relieves  againft  falie  and 
covinous  feoffments,  made  to  defraud  thi 
ehief  lords  of  their  wards.  However,  thJ9 
ftatute>  I  apprehend,  does  not  warrant  any 
iuch  conclufion.  The  feoffments  here  allud* 
ed  to  were  feofiinents  upon  condititmy  and 
not  upon  trujl :  and  the  very  words  of  thd 
ftatute  tend  to  Ihcw  that  the  feqffbr  took  i( 
out  of  the  power  of  xhcfeofie  to  injure  him> 
by  annexing  a  penalty  to  the  non-perform- 
ance of  die  agreement.  That  neither  ufes  nor 
tiufts  were  kno:wn  at  that  time  is  very  evi- 
dent from  die  circumflances  attending  the 
fucceeding  king's  reign  (Edward  the  firft)  i 
for  the  clergy,  who  were  then  endeavouring 
4rU  vel  ingenio  to  bring  lands  into  mortmain 

without 


vijibout  ]icence>  ic  feems  were  not  yet  ac^ 
qyainted  with  the  utility  of  ufes  and  tniftsr 
The  ftatute  dc  religiofis '  docs  not  take  aoy  '^  7*  ^  *' 
jQodce  of  uCes  or  trufts ;  and  this  ftatnte  was 
principalljir  made  to  prevent  alienadons  ia 
i^mnain.  Had  ufes  or  trufts  been  known 
aau)ng  u&  at  that  time»  the  clen^  it  is  cer« 
tain  would  have  taken  advantage  of  the 
kaowlecjge  of  them  ^  for  we  nuy  fairly  fup* 
ppfe  that  they  were  more  converfaot  in  tha 
civil  law,  than  tfle  laity. 

Some  have  Xuppofed  that  trufts  weie  r«-. 
ceived  very  early  among  u^  on  account  of  the 
writ  called  caufa  matrimonii  prakcuti.  Thus> 
if  a  woman  had  given  lands  in^^^  or  fi>r  Kfe 
XQ  a  man,  to  the  intent  he  fhould  marry  her^  i£ 
the  man  did  not  marry  her,  die  common  law 
^ve  her  this  writ  of  caufa  matrimM$  frah* 
cuti  to  recover  Rer  lands  %  So  if  the  wornan  ^  f«  ^.  b*47»« 
had  given  the  lands  tp  a  ftrangir^  to  the  intent^ 
to  give  the  lands  to  her,  and  to  her  intended, 
hufband,  the  iame  writ  was  ^ven  her,  if  th<( 
marriage  did  not  take  effeft '.  This  writ,t '  f.  n.  b.  47^ 
we  mult  obfcrve,  was  given  to  the  wom^n 
by  the  cpmmon  law,  which^  alone  gives  u$- 
an  aiDple.  reafbn  to  conclude  that  the  coiffi^, 
dtfct  rcpofcd  in  the  Jiuiband  or  (|rangcr,  w^ 

fieither 


ncithcf  a  ufc  nor  a  truft.  For  it  is  a  rule  Aatt 
whenever  a  remedy  is  given  againft  ufes  oi* 
trtifts,  that  remedy  is  aflForded  by  an  expre/s 

•Fopb.  77*      fta/utf,  and  not  by  the  common  law  \    Befides 

Ac  grant  of  the  lands  in  cither  cafe  was  upon 
a  condkm  in  law\  ^hich  condition  would 
make  void  an  cftate  acknowledged  by  the 
common  law,  as  a  fee-fimple,  or  cftate  for 
life,  though  it  could  not  avoid   an   cftate 

•F.N.B.47«-  created  by  a  ftatute,  as  an  cftate  tail^     It 

has  been  further  faid  that  ufcs  and  trufts  were 
introduced  about  the  reign  of  Edward  the 

^  Vide  Brcnt'4    fecond  ^  j    but  I  have  found  nothins;  which 

cafe, «.  Leon.  ^  ^  ^ 

^*s-  per        could  inducc mc  to  form  fuch  an  opinion. 

.But  I  think  we  may  clearly  fix  the  com- 
mencement oitrufis  in  the  reign  of  the  third 
Edward.  For  in  the  firft  place.  Brook  in  a 
note  ufAn  a  cafe  reported  in  the  year  book 

■44  £4. 3.  as*  of  that  reign  °  (where  feoffees  fucd  by  peti- 
tion to  the  king)  thinks  it  very  worthy  of 
obfervation  that  trufts  were  known  in  thofe 

«Bix>.Tit.        days*.      However,  lord  Bacon  fays,  that 

feoff*  aL  wQC* 

!>»•*•  both  this  cife,  and  the  book  of  8 .  AJf.  (where 

a  fine  was  levied  in  autre  droit)  are  but  im- 

TB^ufei.ij,    plications  of  no  moment ^    But  granting 

chat  thefe  cafes  arc  but  implications  of  no 

«^oEd-3.c.«.  moment,  yet  the  ftatute  50  Ed.  3.^ -clearly 

proves 
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proves  xhztj^ecidltrufts  were  then  in.pra£iicet 
By  that  ftatute  we  find  that  divers  people^  in 
order  to  cheat  their  creditors,  made  fraudulent 
conveyances  to  their  friends  upon*  truft.  and 
coUufion^  to  have  the  profits  at  their  dilpo^ 
The  ftatute  runs  thus:—**  Becaufc  that  di^  vide  %  niciH 

9U  C*  2*  feC  %• 

'*  vers  people  inherit  of  divers  tenements^ 
^^  borrowing  divers  goods  in  money>  or  ia 
<^  merchandize  of  divers  people  of  this  realm> 
^<  do  g^ve  their  tenements  and  chattels  to 
*•  their  friends  by  coUufton  thereof  to  have  the 
*'  profits  at  their  will>  and  after  to  flee  to  the 
^*  franchife  of  Weftminfter,  St.  Martin  le 
^^  Graund  of  London,  or  other  fuch  privi- 
ledged  places,  and  there  dp  live  a  great 
time  with  an  hi^h  countenance  of  other 
man's  goods,  and  profits  of  the  faid  tene- 
^^  ments  and  chattels,  'till  the  faid  creditors 
^V  fhall  be  bound  to  take  a  fmall  parcel  of 
'*  their  debt,  and  releafe  the  remnant :  It  is 
^  ordained  and  afiented,  that  if  it  be  ft>und 
^^  that  fuch  gifts  be  fo  made  by  collufioif^ 
*'  that  the  faid  creditors  (hall  have  execution 
**  of  the  faid  tenements  as  if  no  fuch  ^ft&had 
^'  been  made." 

With  refpeft  to  this  ftatute,  I  muft  obferve, 
(hat  thopgh  the  word  truji  is  not  mentioned 
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in  ft,  yet  It  is  very  evident  that  the  convey* 
ances,  which  it  complains  of,  were  upon 
fraudulent  trufts.  But  the  trufts  here  allud- 
ed to  were  not  properly  Ipeaking  ujesy  as  I 
Ihall  attempt  to  ihew  in  a  fubfequent  page. 
Conveyances,  however,  of  a  fimilar  nature 
were  foon  after  pj^jc  in  praftice.  In  the  be- 
ginning  of  Richard  the  fecond's  reign/  we 
find  diat  people,  in  order  to  defeat  the  ac- 
tions of  thofe  who  had  a  right  of  aftior^ 
againft  them,  as  being  in'poflcflion  of  lands, 
made  fecret  conveyances,  by  which  mean§ 
the  demandant  was  ignorant  againft  whom  tq 
bring  his  ^ftion.  To  remedy  this  mifchiefi 
*  rfiich.2.  c.  9.  a  flatute**  was  made,  authorifing  the  de- 
mandant to  bring  his  action  againft  the  pernors 
of  Ac  profits. 

The  trufis  hinted  at  in  this  as  well  as  the 
50  Edw.  3.  are  not  ujes.  Thefe  trufb  arc 
of  zfpecialy  and  tranjitory  nature.  They  had 
not  the  permanent  quality  of  a  ufe^  The  true 
diflinftion,  I  take  it,  between  ufes  and  trufts, 
when  both  were  in  their  infancy,  and  until 
the  ftatute  of  ufes  was  pafTed,  confifted  in 
this,  viz,  a  ufe  was  properly  fo  called,  when 
a  man  made  a  feoffment  in  fee  to  a  friend,  by 
which  the  pojf^on  or  Jei/tn  being  transferred 

to 
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to  the  feoflfce,  the  feoffor  placed  a  confidence 
in  him  to  permit  fuch  perfon  or  perfbns  as 
it  he  fliould  or  had  named,  to  receive  the  pro- 
fits ;  and  alfo  to  make  fuch  legal  eftates  a$ 
liich  perfon  or  perfons  fliould  direft.  This 
confidence  was  the  ufe :  for  here  the  feoffee 
had  a  permanent  eftate  in  fee  in  the  lands,  fub- 
jed,  however,  to  the  ule,  or  diftribution  of 
the  profits.  This  ufe^  on  account  of  its  di- 
viding the  land  into  two  eftates^  viz,  an  eftate 
in  the  land,  and  an  eftate  in  the  ufe  or  profib^ 
was  reduced  into  a  regular  fyftem.  But  a 
truji  did  not,  in  its  original  meaning,  make 
this  regular  divifion  of  property  into  ufe  and 
poffeffion,  but  it  rather  fignified,  that  a  man 
had  made  ^  conveyance  of  his  lands  to  ano- 
ther, by  which  conveyance  he  not  only  gave  the 
faffefion,  but  alfo  the  ufe,  or  right  to  take  the 
profits,  to  the  grantee :  but  there  was  a  kind 
ofper/onal  truft  repofed  in  the  grantee^  that 
he  would  retain  both  the  poffefllon  and  ufe 
in  order  to  anfwer  fomtjpecial  intent  or  pur-* 
pofe.  I  will  not  give,  as  an  inftance  of  this 
kind  of  qiift,  the  trufts  complained  pf  in  the 
two  above-mentioned  ftatutes  j  for  the  con- 
veyances they  ajlude  to  feem  indeed  to  mstkc 
^  fraudulent  divifion  of  the  pofleffion,  and 
profits— though  J  muft  obferve,  with  relpeft 

ta 
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to  tbem>  that  ujes  ztc  not  now  reckoned  to 
be  oiz  fraudulent  or  covinous  nature>  and  that 
thcfe  conveyances  in  truft  to  deceive  credi-  ^ 
tors  would  at  this  day  be  prefumed  to  trans-* 
fer  the  uje  to  the  grantee  before  the  /pedal 
truft  could  be  fatisfied.  But  to  put  a  plainer 
cafe,  if  a  conveyance  was  made  to  a  man,  in 
truft  or  to  the  intent  to  make  another  con* 
veyance  to  a  third  perfon,  here  the  truft  pla- 
ced  in  the  grantee  was  not  to  pay  over  the 
profits,  but  to  difpofe  of  the  profits  and  the 
pofTeffion :  This  truft .  was  then  of  a  Jpecud^. 
tranjitoryy  nature,  and  not  a  ufe.  I  fay  it  was 
not  a  ufe  before  the  ftatute,  becaufe  fuch  a 
,    truft  or  intent  would  not  now  be  executed  by 

xshep.T.  501.  the  ftatute*.    For  if  we  confider  this  cafe  as 

happening^iV^^  the  ftatute  of  ufes,  it  will  place, 
the  diftindtion  I  have  taken  between  a  ufe 
and  a  truft  in  a  ftill  more  accurate  point  of 
view.  If  a  man  by  recovery,  fine,  or  feoff- 
ment, conveys  lands  to  one  (without  declar- 
ing aay  ufe,  and  there  being  no  confidera*- 
Qon),  in  truft  or  to  the  intent  that  he  fhould 
convey  to  a  ftranger ;  in  order  to  make  this 
conveyance,  and  to  perform  the  truft ^  the 
grantee  muft  have  m  him  both  the  ufe  and 

pi.^Dy.i66!  PI^^  '»  though  the  former  is  not  exprelsly 

a.  io  marsmei  3^  declared 
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declared  to  him  *•     Now>  as  the  ufe  is  not  e»- 

prefsl^  dedared  to  the  grantee^  and  as  by  a 

conftrudion  of  law   the  ufe   is  implied  to 

be  in  the  grantee^  it  is  very  plain  that  the 

execution  of  the  uje  is  but  a  preliminary  an4 

neceflary  ftep  towards  the  performance  o£ 

the  trtiP.     Conftruing  the  ufe  to  be  in  the 

grantee  in  this  cafe  fince  the  (latute^  is  only 

to  give  that  efficacy  to  the  intent  of  the  con* 

veyance^  which  it  muft  have  had  before  the 

introduAion  of  ufes^  when  the  pojfeffim  and 

the  right  to  the  profits  pailed  by  a  conveyance 

of  the  land.     However,  the  do&f ine  of  ufea 

has  certainly  made  an  improvement  in  this   ' 

kind  of  conveyance  in  trult:  for  it  is  faid^ 

that  if  a  man  makes  a  conveyance  to  the  in* 

tent  to  make  another  conveyance,  without 

declaring  any  ufe,  and  the  grantee  does  not 

make  the  conveyance  in  a  convenient  time, 

then  the  ufe  will  refult  to  him  who  made  the 

conveyance  **,  and  thereby  render  the  perform-  d  d^.  ,55^  ^  j, 

ance  of  the  truft  impoffible.     I  muft  alio  ""*' 

*  According  to  Hob,  J.  C.  if  a  feoffment  ia  made*  or 
fine  levied  to  a  man  and  his  heirs,  to  anfwer  a  particular 
intent*  or  Jj^edaltru^,  the  eftate  is  in  the  feoffee  or  conu- 
zee>  by  way  of  common  law,  and  not  by  way  of  tj/e,  and 
^<r  the  intent  is  effeded«  the  ufi  will  zn(t/rom  thc/eof- 
^1  or  commorhy  conftrudion  of  law.    Gilb.  Rep.  i6>  17* 

C  obferve 
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•vidc»7H.c.  obfefVe  that  the  words,  irujt,  confidence%at 
1 4  Leon.  a.  pL  fyjf^  f^  may  of  themfelves  m  fome  inftanccf 

create  a  ufe,  efpecially  when  the  intention  of 

die  parties  appears  to  fevour  fuch  a  conftruc- 

tion.    Therefore  the  cafe  cited  in  the  margin 

»  Df .  x66.  ^'m  q{  Dyer  •  does  not  contradift  the  foregoing 

remarks ;  for  it  appears,  by  the  indentures  to 
lead  the  ufes  of  the  fine  in  that  cafe,  that  the 
intention  of  the  parties  was  that  the  conuzee 
ihould  ftand  feifed  to  fuch  ufcs,  as  the  conuzor 
fhould  appoint ;  and  of  courfe  the  ufes  were 
executed  by  die  flatute  upon  fuch  appoint- 
ment. 

So  fikewife,  if  a  man  is  enfeoffed  to  the 

inienf  or  in  fruji  to  be  re-enfeoffed,  or  to  the 

*Ba.»fcs.8.     intent  to  be  vouched  *•>  or  to  the  intent  to 

Usaik.676.     fufter  a  recovery*,  ncme  of  thefc  mtentsi  or 

>^Ba.ttfcs.8.     trujls^  are  ufes^.    For  mdeed  in  all  thefe 

cafes,  as  in  the  firft,  the  land  ^nd  the  ule 

muft  be  conflrued  to  remain  in  the  grantee, 

in  order  that  the  truft  or  intent  may  be  exe- 

Vide  poft.        cuted.    But  the  reader  will  better  underiland 

thefe  diftindions  as  he  proceeds  in  the  follow* 
ing  account  of  ufes ;  for  the  ufe  and  the  kmd 
are  now  Ho  entirely  connefted  together,  that 
in  order  to  perform  any  of  thefe  trufts  or  /»- 
tentSy  the  ufe  as  well  as  the  land  mufi:  pais  to 
'  Moor.  103.  pL  the  grantee  '• 
•*'•  Ufes 


tJfcs  were  certainly  introduced  in  the  reigti 
of  Richard  the  fecond.  Soon  after  his  com- 
ing to  the  throne^  a  ftatute  was  made,  which 
provides,  that  no  alien  fhould  purchafe  any 
benefice  or  occupy  the  fame,  either  to  his  own 
ufe,  or  to  the  u/e  of  another*.  This  is  the  •j^ch-i.c. 
firft  ftatute,  which  exprefsly  mentions  the  word 
ufe.  The  next  experimental  ftep  with  relpeft 
to  making  conveyances  to  ufes  was  tried  by 
the  clergy,  in  order  to  avoid  the  ftatutes  of 
mortmain  J  for  though  they  could  not  buy 
lands  in  tfieir  own  names,  yet  they  thought 
they  might  ib  far  evade  the  ftatutes  by  obtain^ 
ing  grants,  not  direfUy  to  their  religious 
houfes,  but  to  the  ufe  of  their  religious  houfes : 
But  the  legiilature  fbon  interfered,  and,  by  a 
ilatute  made  15  Richard  2.  c.  5*  it  was  en^ 
aded,  that  the  lands  lb  purchafed  to  ufes 
fhould  be  amortized  by  licence  from  the 
crown,  or  fold  to  private  perfons  5  and  that 
ufes  fhould  be  fubjcft  for  the  future  to  the 
ftatutes  of  mortmain,  and  forfeitable  lUce  the 
laiyls  themfelves. 

The  ufes  mentioned  in  thefe  two  ftatutes 
were  of  a  permanent  nature,  and  the  purpofes 
for  which  they  were  created,  and  their  known 
power  of  evading  the  law,  certainly  gave  us 
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the  idea  of  continuing  them.    The  canfeSf 
however^  of  their  continuance  after  theie  two 
'  ftatutes^   and    the   favourable  conftruAion, 

which  they  have  received  at  times,  muft  be 
owing  to  the  purpofcs  for  which  they  were 
created  diredtly  after  thefe  two  ftatutes.  The 
ufes  complabed  of  in  thefe  ftatutes  were  cerr 
tainly  of  a  covmousy  though  permanent  nature. 
But  we  cannot  wonder  why  the  clerical  chan- 
cellors of  thofe  days  encouraged  their  com- 
mencement. The  ftatutes  of  mortmain  af- 
fcfted  thcmfelvesj  and  in  aiding  their  bre- 
thren in  evafion  of  the  ftatutes,  they  aHifted 
their  own  intereft.  But  the  encouragement, 
which  th^  chancellors  gave  to  ufes  was  of  no. 
avail,  and  the  inventors  of  ufes  derived  very 
little  advantage  from  their  contrivance.  The 
legiflature  was  determined  that  ufes  fliould 
never  be  of  fervice  to  the  two  purpofes  for 
which  they  were  introduced.  Therefore, 
though  they  originated  in  covin,  yet  their 
continuance  proceeded  from  vtrj  equitable 
motives,  as  will  be  Ihewn  hereafter.  Upoa 
this  account,  or  reafbn  of  the  continuance  of 
ufes,  it  is,  that  we  do  not  allow  at  this  day  a 
^Ba.iifcs.8.      ufe  to  be  confidered  as  being  covinous  \  or 

coUufive.     Therefore  lord  Bacon  makes  a 
diftinftion  between  covin,  confidence  (or  trti^) 

and 
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imd  uje  S  which  diftinftion  he  fays  Ihouhi  not  ^  lud.  t. 
be  confounded. 

The  introduSiion  then  of  ufcs  certainly  ori* 
ginated  in  fraudulent  circunriflances :    upon 
this  account  we  may  naturally  fuppofe  that 
they  received'  no  countenance  from  the  courts 
Qdaw  or  the  kgifiature.    And  as  the  courts  of 
equity  were  principally  inftitutcd  to  prevent 
fraudy  they  could  not  (however  the  chancel- 
lors of  thofe  days  might  be  induced  to  a6):  to 
the  contrary)  confident  with  their  publick 
conduct  and  office,  give  their  entire  lupport 
and  fanftion  to  tranfaAions,  the  production 
of  fraud.     So  that  while  ufes  continued  in  this 
ftate,  there  could  be  but  very  few  (if  any) 
rules  adopted  with  regard  to  their  conftruc- 
tion ;  at  lead  the  books  are  filent  upon  this 
head.     It  muft  be  remembered  that  the  dis- 
putes between  the  houfes  of  York  and  Lan- 
eafter  originated  in  the  reign  of  Richard  the 
fecond.     Their  unfortunate  quarrels  had  de- 
luged the  kingdom  in  blood.     When  then 
the  inducements  of  fafety,  or  the  rage  of 
party,  influenced  men  to  embrace  one  fide  or 
the  other,  ftill  the  anxiety,  which  men  pof- 
fefled  to  retain  their  fortunes  and  eftates  in 
(heir  own  ^mily,  perhaps  through  pride,  and 

C  ^  perhaps 
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perhaps  from  kinder  motive^  led  them  lo^ 
feck  means  of  preferving  their  ellates  from 
forfeitures,  before  they  ventured  to  enter  into 
thefe  civil  broils.     To  effedhiate  thelb  wifhes^ 
nothing  could  happen  more  opportunely  than 
the  idea  of  giving  their  eftatcs  to  one  indif- 
ferent perfon,  to  the  ufe  of  the  perfons  who 
were  intended  to  be  benefited  by  the  truft^ 
Now  there  appeared  two  ways  of  limiting 
thefe  eftates  to  ufes.     The  moft  plain  and 
iimple  was  that  of  giving  or  conveying  lands^ 
in  the  life-^time  of  the  grantor,  to  fuch  ufes  as 
were  diredked  in  the  deed,  or  by  parol  ligni-* 
iicadon :  Whilft  the  other  ferved  to  give  a 
power  over  ufes  that  was  not  fuffered  by  the 
conunon  law  over  the  lands — that  of  devifing : 
for  though  the  lands  were  not  permitted  to 
be  devifed  by  will,  yet  it  was  thought,  that  if 
a  man  made  a  feofiment  to  fuch  ufes^  as  he 
ihould  by  his  will  appoint,  though  this  could 
not  operate  as  a  devife  of  the  lands  thcm-> 
felves,  yet  certainly  it  could  as  a  devife  or 
appointment  of  the  ufe,  which  appointment 
would  be  binding  in  confcience*    By  either 
of  thefe  difpofidons  it  was  thought  the  lands 
would  be  (aved  from  ferfeitures.    The  caufes 
dien  which  induced  men  to  continue  ufes  at 
OS  period  were  extremely  difierent  from  their 

produ£Uon« 
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produdion.  The  onginal  proditftion  pf tbeip 
was  occafioned  by  fraud — the  continuance 
of  them  proceeded  frqqfi  that  anxious  fenfa«- 
tion,  which  it  is  hoped  every  hpne|l  perfon 
poflefles.  Here  then  was  an  apsple  field  for 
^at  courtj  which  is  particularly  instituted  to 
oblerve  the  confciences  of  men^  to  exert  its 
influence.  It  had  an  opportunity  of  diftri^ 
buting  an  equitable  proteftion  to  thofc  which 
the  cxtremumjus  of  the  common  law  denied^ 
and  of  thi^  opportunity^  we  have  reafon  to 
believe^  they  took  the  mod  favourable  ad^ 
vantage:  for  it  is  fuppofed^  that  about  the 
reign  of  Edward  the  4th,  the  courts  of  equity 
began  to  adopt  a  regular  fyftem  with  regard 
to  ufcs '.  For  in  the  year  books  of  that  mo-  1  y-^^  Ba-ufet, 
lurch's  reign  we  find  many  cafes  relating  to  '7* 
lufes  "  However,  there  were  cafes  exprefily  m  vide  5  Edw. 
^elating  to  ufes  before  this  period :  though^  g  £dw.  4. 5. 
lord  Bacon  fay$>  there  were  not  above  fix  in 
^  %  But  to  proceed  in  our  hif^orical  pro-  » Ba.  ufc$.  17. 
grefs  of  ufes,  fi-om  the  1 5  Richard  2.  to  thi: 
jeign  of  Henry  6.  the  flatute  book  feenris  to 
be  very  fxlent  on  this  he^.  Therefore,  very 
few  alterauops  and  innovations  could  have 
been  made  in  the  learning  of  ufcs,  with  regard 
to  their  equitable  conllrudtion  or  abufe  of 
juflicp.    The  ftatutes  of  4  Henry  4.  c.  7* 

^4  and 
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and  II  Henry  6.  c.  3.  (which  indeed  arc  the 
only  ftatutcs  I  can  find  relating  to  ufes,  dur- 
ing thefe  reigns,  and  that  of  Henry  the  5th) 
were  only  enaded  to  confirm  and  enlarge  the 
I  Richard  2.  c.  9.  which  we  have  'before 
explained.  The  5th  cap.  however,  of  the  1 1 
Henry  6.  fhews  that  the  knowledge  of  /r^/ 
had  taught  the  cunning  part  of  men  a  very 
iubtle  manner  of  committing  injuries  with 
impunity,  contrary  to  the  cftablifhed  Jaws  of 
the  country.  It  feems  that  tenants  for  lives 
or  years,  who   were  fubjeft   to   aftions  of 

w 

walle  by  the  revcrfioner,  upon  their  commif- 
fion  of  it,  had  taken  advantage  of  the  doArine 
of  ufes  and  trufts,  m  order  to  efcape  the  pu- 
niihment,  which  otherwife  ought  to  have 
been  inflidled  upon  them  by  the  perfon  who 
elaimed  the.reverfion  and  freehold.  To  this 
intent  they  conveyed  their  eftates  to  their 
friends  in  truft  for  themfelves,  and  after  that 
diey  committed  wafte  and  deftruftion  on  the 
lands  at  their  pleafure  -,  they  ftill  continuing 
to  occupy  the  premifes,  and  take  the  profits 
to  their  own  ufe :  for  the  rcverfioncr  being 
ignorant  of  the  legal  owner  of  the  lands,  did 
not  know  againft  whom  to  bring  his  adion. 
Buj:  the  legiflature  foon  put  a  flop  to  this  in- 
vention.   For  by  the  5.  c.  of  Henry  6,  "  it  i^ 

^'  ordaine^ 
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^^  ordained  and  eftablilhcd.  That  they  in  the 
'^  reverfion  in  fuch  cafe  may  have  and  main- 
*^  tain  a  writ  of  wafte  againft  the  faid  tenants 
**  for  term  of  life,  of  another's  life,  or  for  years, 
"  and  fo  recover  againft  them  the  place  waft- 
**  ed,  and  their  treble  damages  for  the  wafte  • 

by  them  done,  as  they  ought  to  have  done 
**  for  the  wafte  committed  by  them  before 
*'  the  faid  grant  and  leafe  of  the  eftate :  Pro- 
"  vided  always.  That  this  ordinance  hold  not 
^  place,  but  where  the  firft  tenants,  before 
**  the  leafe  and  grant  of  their  faid  eftates,  in 
*'  the  manner  and  form  abovefaid  .were  pu- 
**  nifhable  of  wafte ;  and  alfo,  where  after 
*^  the  faid  grant  and  leafe  the  did  firft 
'^  tenants  of  the  faid  lands  and  tenements 
take  the  profits  at  the  time  of  the  wafte 
done  to  their  own  proper  ufe."  But  thefe 
conveyances  by  thefe  tenants  for  lives  aind 
years,  were  more  properly  conveyances  in 
truft  dian  to  ujes^  as  I  fhall  in  another  part 
of  this  effay  endeavour  to  (hew.  However, 
thefe  are  the  only  ftatutes  relating  to  ufes  and 
trufts  during  thefe  three  reigns.  Indeed,  in 
Henry  the  fifth's  time  there  is  no  ftatute 
concerning  them.  There  are  alfo  very  few 
reports  of  cafes  in  the  year  books  at  this 
period  toudiing  this  learning.    There  are  a 

few. 
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few,  and  amongft  thofc  arc  i  x  Hem  4.  5t 
45.  5  Hen.  5,  3.  b, 

From  the  1 1  Hen.  6.  to  the  reign  of  Richani 
die  third,  which  includes  the  fpacc  of  fifty 
years,  the  ftatute  book  is  totally  filent  on  the 
fubjcd  pf  ufcs.  From  this  circumftancc  Lord 
paeon  thinks  that  unqueftionably  i|fes  wero 
fffa.pf98.a7,    inoft  favoured  about  that  time*. ,  Indeed 

there  is  ^eat  reafon  to  believe  that  that  ac« 
tually  was  the  cafe  |  efpecially  if  we  confider 
the  ftatute  made  in  the  firit  year  of  the  reign 
of  Rfchard  the  third.  In  order  to  give  fonie 
idea  of  this  caufes  of  enadipg  that  ftatute^ 
we  muft  neceHarily  anticipate  here  a  few  ob-9 
fervations,  which  were  intended  for  another 
place.  Indeed  to  underftapd  it  properly  we 
fliould  confider  the  whole  nature  and  different 
fituadom  of  the  feoffees,  and  ceftuique  ufe, 
But  the  full  confideration  of  that  muft  be  der 
ferred  till  we  have  finished  our  hiftorical  ac- 
count of  the  ftatutes  relating  to  ufes.  Suffice 
it  at  prefent  to  obferve,  that  the  power  of  the 
feoffees,  about  this  time,  was  much  more 
confidential  than  it  flood  juft  before  the 
making  of  the  ftatute  27  H-  8.  c.  10.  But 
this  is  not  to  be  wondered  at,  if  we  remem- 
ber their  original  inftitution,    I  Ihall  pow 

only 
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pnly  fpeak  of  the  power  of  the  feoffee  u4 

ceftuique  ufe  with  rc^6);  to  alienation.    At 

this  period  the  feofiee$  not  only  poflefled  the 

whole  eftate  in  the  land  %  but  alfo,  like  abfo«  p  i.Cg,  %il.  ^ 

lute  owners,  had  the  whole  ability  to  give  or 

difpofe  of  it  as  they  pleafcd.     In  fliort  they 

were  reckoned  in  many  cafes  as  complete 

proprietors  of  the  land  (as  will  be  fliewn 

hereafter)  with  this  difference  opiy,  that  if 

l^hey  had  granted  the  lands  witbota  notice^  or 

without  a  good  confidcration  %  that  in  either  **  ^^^Z^-  35M 

*-'  CO-  zot^ 

cafe  the  fecond  feoffees  would  have  beea 
feifed  to  the  former  ufes.  in  the  fame  manner  ' 
Its  the  firft  feoffees  were.     And  moreover,  it 
feems  that  the  ceiluique  ufe  could  always 
)uive  compelled  the  feoffees  or  teretenant^ 
^  make  fuch  conveyances  as  he  (hould  di-» 
reft,  either  by  executing  the  ufe  to  himfelfi 
or  by  transferring  the  land  itfelf  to  another',  3^Bro!tit. 
But  this  he  was  only  compellable  to  do  by  ^iL.  PU4. 
fubpcena  out  of  chancery '•    Still,  however,  '  i.co.»i.b. 
the  feoffeest  until  fuch  compulsion  by  the 
court  of  chancery,  could  make  feoflTments  for 
a  bona-fide  conlideration,  and  without  no* 
tice ;  which  feoffments  would  be  good  againfl 
At  ceftuique  ufe,  and  all  others '.    But  not*  *  x.  co  loi.b. 
wtthflanding  this  power  of  the  feoffees,  th^  *  ^^  * 

pcftuique  ufe  might  have  aliened,  or  trans^ 
X  ferred 
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fcrred  his  uje  by  the  common  law  j  that  is, 
he  might  have  transferred  the  ufc  or  equita* 
ble  right  to  the  profits  of  the  lands  to  ano- 

♦  B^.ufes.i6,     ther  *.     But  the  alienee  or  purchafcr  was  in 

the  fame  precarious  fituation,  with  refpeft  to 
the  feoffees^  as  the  cefhiique  ufe  himfelf  was  \ 
for  as  to  the  pofTeflion  of  the  land,  that  he 
could  not  meddle  with  or  difpofe  of^  unlefs 
by  fuit  in  chancery,  or  by  permiffion  of  the 
feoffees;  and  even  if  the  feoffees  fuffered 
him  to  be  in  poflelHon,  and  being  fo,  he 
made  a  feoffment,  this  feoffment  was  fup- 
pofed  not  to  pafs  the  lawful  poffefllon  to 
the  feoffee,  without  the  concurrence  of  the 
firfl  feoffees.  Whereupon  the  firft  feoffees 
ufcd  to  enter  upon  the  fecoiid  feoffee,  which 
caufed  the  parties  to  fcek  relief  in  equity, 

TGUb.11fcs.a7.  jy^d  occafioned  the  ytmoft  vexation "".  Up- 
on which  account  it  is  natural  to  fuppofe 
that  many  new  cafes  arofe  upon  the  doc-* 
trine  of  ufes,  or,  as  it  has  been  expreffcd,  we 
may  imagine,  that  the  **  confciences  of  the 
"  feoffees,  ^xA  others  who  were  trufted,  be- 
**  came  too  large,  and  would  not  perform  the 

•  i.Co.ioi.b.  *'trufts  repofed  in  them''."    To  remedy, 

therefore,  thefe  inconveniences,  and  to  give  a 
better  fecurity  to  bona-fide  purchafers  (and 
not,  as  is  generally  believed,  to  afford  greater 

advantage^ 
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advantages  to  the  ceftuique  ufe  than  he  poC- 
feffed  before)  was  the  ftatute  of  Richard  the 
firft  enafted.  The  ftatute  recites,  **  Becaufe, 
«*  that  by  fecret  and  unknown  feoflftnents 
great  unfurety^  trouble,  cofts,  and  grievous 
vexations  do  daily  grow  betwixt  the  king's 
fubje£ts,  infomuch  that  no  man  that  buyeth 
**  lands,  tenements,  rents,  fervices,  or  other 
"hereditaments,  nor  women  which  have 
**  jointures  or  dowers  in  any  lands,  tenements, 
"  and  other  hereditaments,  nor  the  laft  will 
"  of  men  to  be  performed,  nor  leafes  for 
term  of  life,  or  years,  nor  annuities  granted 
to  any  perfon  or  perfons  for  their  fervices 
"  for  terai  of  their  lives,  or  othcrwife,  be  in 
**  perfeft  furety,  nor  without  great  trouble 
**  and  doubt  of  the  fame,  by  reaibn  of  fuch 
*^  privie  and  fecret  feoffments  :  For  the  re- 
**  medy  whereof^  it  is  ordained,  eftablilhcd, 
'^  and  enaded,  by  the  advice  of  the  lords 
"  ipiritual  and  temporal,  and  the  commons 
"  in  this  prefent  parliament  aflembled,  and 
*'  by  authority  of  the  fame.  That  every  cftatc, 
*'  feofiment,  gift,  releafe,  grant,  leafes  and 
*'  confirmations  of  lands,  tenements,  rents, 
"  fervices,  and  other  hereditaments,  made  or 
**  had,  or  hereafter  to  be  made  or  had,  by 
"  any  perfon  or  perfons  being  of  full  age,  of 

**  whole 
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**  whole  ttitmory,  at  large,  and  riot  in  durefs, 
^*  to  any  perfon  of  perfons,  and  all  recoveries 
**  and  cxccimons  had  and  made,  ihould  be 
^^  good  and  efieftual  to  him  to  whom  it  is  (b 
^  made>  had,  or  given,  and  to  all  odiers  to 
his  ufe,  againft  the  feller,  feoffor,  donor, 
or  granter  of  the  fame,  and  agaiirft  the 
**  fellers,  feoffors,  donors,  or  granters,  and 
**  his  and  their  heirs,  claiming  the  fame  only 
**  to  the  »/^  of  the  fame,  as  heir  or  heirs  to 
^«  the  fame  fellers,  feoffors,  donors,  or  gran- 
^^  ters,  and  evfery  of  them,  and  againft  all 
•'  others  having  or  claiming  arty  title  or  in- 
^  tereft  in  the  fame,  only  to  the  vfc  of  the  * 
**  lame  feller,  feoffor,  donor,  or  granter,  or 
•*  fellers,  donors,  or  granters,  or  his  or  their 
**  faid  heirs,  at  the  time  of  the  bargain,  fale, 
^  covenants,  gift,  or  grant  made :  faving  to 
*'  every  perfon  or  perfons  fuch  right,  title, 
*^  aftion,  or  intereft,  by  reafon  of  any  gift  in 
^  tail  thereof  made,  as  they  ought  to  have  if 
**  this  aft  had  not  been  made." 

TKi$  ftatnte  was  cvidendy  intended  for  the 
benefit  of  purchafers,  by  giving  the  ceftuique 
ufe  an  alienable  power  over  die  pofi^flion,  as 
well  as  the  ufe.  But  the  intention  of  the  le- 
giflaturc  in  befriendmg  the  purchafer  in  this 

manner 
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manner  was  endrdy  fmftrated :  for  the  ttatatt 

» 

docs  not  take  away  the  power  of  the  feoffees 
to  make  feoffments,  as  they  did  before 
the  ftatute* :  for  the  eftate  of  the  land  con-  '«.Co.i3«.t.u 
linued  in  diem,  till  a  difpofition  of  it,  either 
by  *  themfelves,  or  the  ceftuique  ufe.  The 
ftacute  only  encreafed  the  power  of  the  cef- 
tuique ufe,  making  his  feoffment  valid  againit 
thofe  of  the  feoffees,  which  was  not  (b  before 
the  a6t.  The  eftate  dien  in  the  lands  re- 
maining in  the  feoffees,  they  found  means, 
contrary  to  die  truft  repofcd  in  them,  to 
make  lecret  and  covinous  fcofirnents,  pre- 
vious to  any  difpofition  made  thereof  by  the 
ceftuique  ufe,  whereby  the  ceftuique  ufe  was 
difabled  from  executing  that  power  which 
tile  Ibtute  meant  to  afford  him.  Be- 
fides  this  inconvenience,  there  was  a  flill 
greater  one  produced  by  this  ftatute;  for  it 
often  occafioned  a  kind  of  double-handed 
proceeding,  or  fraud  in  both  the  feoffees  and 
ceftuique  ufe.  The  feoffees  had  a  power 
over  the  pofleflion  by  the  common  law,  and 
the  ceftuique  ufe  by  the  ftatute.  They 
therefore  oftentimes,  by  coUufion,  made  Ic-  , 
-cret  and  different  feofTments,  which  prevent- 
ed and  defeated  each  others  alienation,  and 
thereby  deceived  purchafers.      But  though 

the 
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Ac  intent  of  the  ftatute  was  overturned  id 
this  rcipefti  yet  it  unavoidably  produced 
new  cafesj  and  required  particular  expofi* 
tions.  I  fhall,  therefore>  by  way  of  digref- 
fion  from  the  ftatute  account  of  ufes,  make 
a  few  obfervations  concerning  this  ilatute. 

It  has  beetl  a  quellion  of  fbme  import* 
ance,  and  perhaps  not  yet  decided  in  our 
books^  whether  any  or  what  part  of  the  an- 
tient  eftate>  which  was  in  the  feoffees  before 
any  difpofition  by  the  ceftuique  ufe^  ftiU  con- 
tinued in  them  after  the  feoffment  or  aliena- 
tion by  the  ceftuique  u(c.  This  isj  how- 
ever, a  queftion  which  muft  be  governed  by 
drcumflances ;  that  is,  there  may  be  one 
cafe,  as  I  take  it,  where  all  the  eftate  and 
right  of  entry  may  be  entirely  out  of  the 
feoffees  by  the  conveyance  of  ceftuique  ufe, 
whiift  in  another  cafe  at  leaft  a  rigbf  of  entry 
may  continue  in  the  feoffees,  notwithflanding 
liich  alienation  by  the  ceftuique  ufe.  As  an 
inftance  of  the  former  cafe,  if  ceftuique  ufe 
in  fee  fhould  make  a  feoffinent  in  fee^  accord- 
ing to  the  I  Richard  3.  c.  i.  it  fcems  that 
the  whole  intereft  of  the  feoffees  is  taken 
away,  and  given  to  the  fecond  feoffee,  and 
therefore  not  any  eftate  remains  in  them. 

Upon 
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Upon  this  principle  it  has  further  been  hcld^ 
that  if  there  be  ceftuique  ufe  in  fee^  and  he 
makes  a  feoffment  iri  fee  upon  condition  of 
re-entry,  and  afterwards  the  condition  is 
broken,  and  the  ceftuique  ufe  enters,  after 
this  entry  he  fliall  retain  the  lands  for  ever 
acainft  the  feoffees  ^     For  their  intercft  in  ^^h.  7.  fo. 

^  N  2$.  Bro.tit. 

the  lands  is  divefted  by  the  feoffment  of  cef-   fcoff.  ai.  uf.  pi. 

tuique  ufe.     The  reafon  of  this  cafe  how-   lo'j,  a. 

ever  feems  to  differ  from  another  of  the  fame 

nature;  for  if  a  baron,  feifed  in  right  of  his 

wife,  makes  a  feoffment  upon  condition,  and 

enters  for  the  condition  broken,  the  right  of 

the  wife  is  not  thereby  extinfk  \  '  5  h.  7  s- 

alfo  Co.  Litt. 

But  though  the  law  flood  thus  with  re-  J^' 
ipedt^to  the  alienation  of  a  ceftuique  ufe  in  ^ 
fee  by  the  ftatute  of  i  Rich,  3.  yet  we  muft 
make  a  diftinfbion  when  ceftuique  ufe  hacf 
only  a  particular  eftate  in  the  lands,  as  for 
term  of  life,  &c.  with  a  remainder  over,  or 
where  he  was  tenant  in  tail  with  fuch  a  re- 
mainder. For,  I  apprehend,  that  after  the 
death  of  ceftuique  ufe,  and  after  his  feoff- 
ment, the  feofises  had  a  right  to  enter  to  re- 
vive the  fornier  ufes  j  which  clearly  fhews 
that  either  the  remaining  part  of  the  ufe^ 
after  the  particular  eftate  of  ceftuique  ufe 
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wtt  determined,  continued  in  them,  or  if  it 
tras  entirely  out  of  them,  that  they  had  t 
i-ight  to  ^cvcft  it  after  the  demife  of  ceftuique 
ufe  by  their  entry.  This  diftinaion  howcvier 
has  been  doubted  by  fome,  who  thought  that 
the  feoffees  would  havt  hid  no  title  df  entry 
ftfter  luch  a  feoffment  or  other  alienation. 
The  cafbs  cited  to  audiorize  this  laft  doftrine 
are  chiefly  taken  from  Dyer's  rep<«s. 

Dyer  83.  b.  Thus,  in  a  cafe  in  the  fevehth  year  of  Ed- 

^^  ^  Wiffd  the  Sixth's  reign,  whet^  orie  Davis  being 

fcifed  in  fee  enfeoffed  J.  L.  and  others  infte> 
in  the  19th  year  of  Henry  the  Sth,  to  the  ufe 
of  his  wife  for  life,  remainder  to  his  brother 
in  tall>  rcmaihder  to  B,  H.  in  tail,  remainder 
to  the  right  heirs  of  the  feoffee.  Afterwards, 
in  24th  Heiiry  8»  Davis  and  his  wife  levied 
a  fkiQ  with  proclamatiotts  to  iSir  H.  W.  aiod 
others  in  fee,  fo  the  «/^  ^f  Sir  H.  W.  and 
his  heirs  in  fee.  The  brother,  the  firft  in  re- 
mainder, joined  in  the  fine  in  the  31  Hen.  8, 
Sir  T.  W.  fon  and  heir  of  Sir  H-  W.  bar- 
gained  and  fold  the  lands  to  the  king  in  fee* 
Af:er  this  die  brother  died,  and  then  the 
wife  (Eed.  J.  L.  the  furviving  feoffee, 
brought  his  petition,  and  this  matter  was 
found  by  the  vcrdift.  In  arreft  of  judg- 
ment. 


1 
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mtnt,  it  jfis  allodged  for  the  king»  tUtt  tiys 
petition  did  not  lie  for  the  ieoffeey  becau^ 
the  fee  fimple  in  th€  ufe  was  lawfully  con-» 
vcyed  away  by  the  feoffor  to  Sir  H»  W# 
And  therefore  he  could  not  enter  to  revive 
the  ufes;  becatife  he  could  not  be  feifed  of 
the  &e  Hmplc  in  the  (kmc  rdMntr  as  ht  was 
before  the  alienation.  However^  this  calc 
does  not  appear  to  be  determined  ^  and 
therefore  Dyer  adds,  "  Et  idw  quaerie  wJ*/* 

However^  in  a  cafe  fcnt  oift  of  cHaACerr  W*  4^^-  ^ 

,  ,  330  ^.  An.  1^ 

for  die  opinion  of  the  judges,  they  decidedly'  <«.?^  ^^^^ 

were  in  favour  of  this  opifiioA.     It  was  thw  i  5^*  ^ 

there  was  ceibique  trie  in  tail»  xtamxidia 

over  in  tail,  remainder  tt>  tht  firft  ccftutqdf 

ufe  (in  tail)  in  fee.    iCe&iiqge  ufe  in  tail  be-* 

fore  the  27  H^  8.  made  a  feoHtntfit  to  the 

wfe  of  hitnfclf  for  lifc  rcffilifldcr  to  JUs  fiifl: 

ion  (being  heir  i«  »il)  ««kJ  his  wife  for  their 

iivcs,  rciir»*i"<^  to  the  heirs  of  their  bodiev 

lenwfider  to  d¥?  ^  rf  the  rigfct  heirs  of  the 

i^offor.  The  feoffor  iKed,Mdjhe&ftfcpF« 

entered  to  revive  the  firfi;  tifes  in  t»ii    JDy ^ 

«nd  Manwood  were  both  df  opinion,  ifaaT 

ftc  efltry  of  the  6ofiecs  wis  piibiw&l ;  fcr 

that  Ac  fee  fimpic  in  the  ufe  was  lawiuUf' 

ttaosfeiTcd,  Md  doie  rigbe  of  the  ieofieet 
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bound  by  the  ftatote  of  i  Rich.  3d. 
Therefore,  by  their  entry,  the  feofFees  could 
not  have  their  former  eftatc ;  that  is  to  lay, 
the  fee  fimple.  This  opinion  was  fent  intQ 
chancery  by  thofe  judges. 

This  laft  cafe  is  the  only  one  of  moment 
« Hob.  256.       on  that  fide  of  the  queftion,  and  Hobart* 

Ipeaking  of  it,  calls  it  "  a  ftrange  cafe.*'  V^c 

will  now  confider  the  cafes  on  the  other  part. 

In  the  beginning  of  the  reign  of  Henry  th^ 

b  Bro.  tit.  feoff,  fevcnth  \  we  find    it  exprefsly  laid  down, 

al.  Ufcs.  pi.  22.  .  ' 

4  Henry  7. 18.    that   if  ccftuiquc  ufe  in  tail,   or  ceftuique 

ufc  for  life,  makes  a  feoffment  in  fee,  then 
this  feoffment  paffes  the  ufe  only  during  the 
feoffee's  life,  and  •  is  confequently  no  forfei- 
ture :  for  after  the  feoffor's  death,  the  feofFees 
may  re-enter  to  reveft  the  ufes.     This  cafe 
is  prior  in  point  of  date   to  either  of  tholt 
cited  from  Dyer ;  and  this  -praftice  and  opi- 
nion it  feems,  was  regularly  a6t»^ted  until 
the  latter  part  of  the  reign  of  Heniy  the 
« Bro. tit. fines,  eighth",  for  Brooke'  tells  us,  during  that 
viucaifoPyer    monarch's  reign  there  was  no  occafion  for 
tJ'aicafcby**    entry  or  cbum,  within  the  five  years,  to 
fotilir  ''^"     avoid  a  fine  levied  by  ceftuique  ufe  for  Ufc 

with  proclamations ;  for  the  fine  was  a  mere 
grant  of  his  cflate,  and  no  forfeiture.     This 

idea. 
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idea,  that  neither  a  feoffment  nor  fine  by  ccf- 
tuique  ufe  for  life  amounted  to  a  forfeiture 
of  his  eftate,  muft  be  accounted  for  on  thefe 
grounds  j  that  by  the  feoffment  or  fine  only 
the  ufe  pafTed  to  the  grantee,  whilft  the  legal 
eftate  remained  in  the  feoffees  j  or  that  the 
u&  and  legal  eftate  pafted  to  the  grantee  dur- 
ing his  lifcj  whilft  the  remainder  continued  in, 
the  feoffees  j  or,  laftly,  that  by  the  fine  or 
feofRnent  in  fee  the  whole  uje  in  fee  pafied 
to  the  grantee,  and  the  whole  legal  eftate 
in  fee  pafled  alfo  to  him  during  the  life  of  cef- 
tuique  ufe ;  after  which  period  the  feoffees 
had  a  right  to  enter,  and  thereby  to  reveft 
the  legal  eftate  in  themfelves,  and  to  revive 
the  old  ules.  This  laft  reafon  feems,  how- 
ever, the  moft  acknowledged  one.  And  in- 
deed it  appears  conAftent  with. the  Ipirit  of 
our  law,  that  the  feoffees  ihould  be  conffaoied 
to  have  had  a  right  to  enter  to  reveft  the  ufe 
after  ceftuique  ufe's  death  \  for,  I  apprehend, 
that  unlefs  fuch  a  conftrudlion  had  been 
made,  the  cefluique  ufe  in  remainder  could 
have  no  remedy  againft  the  feoffment  of  cei^ 
tuique  ufe  for  life:  which  would  render  the 
cefhiique  ufe  in  remainder  in  a  much  woric 
fituation  than  that  of  a  remainder  man  in 
poflellion.    This  conje&ure,  I  thinks  is  war^ 
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^Mflor8  38.39.  ranted   by   a   cafe    ifi    Moort's    reports*, 

where  a  fn^n  m^de  a  feoffment  in  fee  to  tho 
life  of  one  in  tail^  remainder  to  the  right  heirs 
of  tenant  in  tail  in  fee,  Teniint  in  tail  made 
a  fcofBnent  in  fee:  the  feofiee  died,  and 
then  the  ceftuiquc  ufe  in  ta}l  died.  The 
feofiees  entered  to  revive  the  firft  ufes  j  and 
upon  a  doubt  arising  in  the  breaft  of  the 
judges,  whether  this  entry  by  the  fcofFecft 
was  lawful,  they  clearly  held,  that  the  heir  of 
Ceituique  ufe  in  uil  had  no  remedy,  but  by 
the  entry  of  the  feofiees.  Now  we  fee  by 
this  tafe,  that  the  heir  in  tail  of  ceftuique  ufe 
h^A  not  the  remedy  by  z/ifrmedony  which  ia 
allowed  to  the  heir  in  tail  of  a  tehant  in  pof** 
kSioti ;  Therefore  it  would  be  hard  to  take 
from  him  that  rem^y  (by  entry  of  the  fcof- 
ftts)  which  alone  was  afforded  him* 

« 

piowd.  uf  to        gy^  Etelafticrfc'B  cafe  fecrtis  to  hare  fettled 

this  point  with  re^ft  to  the  right  of  entry 
of  the  feoffees.  So  far  as  it  relates  to  the 
prefeht  qUeftidn,  it  was  thus;  R,  D,  in  the 
13  H.  8,  enfeoffed  T.  S.  and  others  in  fee 
to  the  ufe  of  himfelf  and  his  wife,  and  the 
heirs  of  their  two  bodies ;  and  in  default  of 
Rich  iffue  remainder  to  R.  D.  in  tail  j  re- 
piaindtrs  over.    R.  D,  in  the  26th  H*  8.  en- 

feoffed 
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feofFcd  W.  D.  in  fee  j  afterwards  R,  D.  died, 
und  the  heir  of  the  furviving  feoffee  entered 
to  revive  the  a^itient  uics.  And  upon  j(blernn 
argument,  it  was  held  th^t  the  entry  of  the  Piowd.  351, 
feoffees  was  lawful.  It  was  faid  in  this  cafe^ 
that  by  the  fepffmpnt  of  R.  D.  the  fee  fimple 
in  the  lands  pafTcd,  but  diat  after  the  de^th 
of  the  feoffor  the  feoffees  might  re-enter  to 
revive  the  antient  ufes ;  but  that  ^Uhpu^  this 
right  of  entry  remained  in  ;he  feoffees,  yet 
until  their  regrefs  the  fee  fimple  was  oyt  of 
them.  This  eafe  then  feems  to  clafh  ^ith 
that  cited  from  Dyer%  But  fir  pdiyard  ^is^^^^t^ 
Coke  gives  the  preference  to  this,  who  fjys, 
that  this  was  determined  fipqn  folenfin  ^rgy- 
jjienti  whereas  that  from  Dyer  was  only 
the  opii)ion  of  the  judges,  without  any  argu- 
ment ^  fiCo.i28.b. 


129.2. 


«  ft 

However,  upon  in  attentive  peruialof  De- 
lamere's  cafe^  I  think  it  niay  be  dfiej;aed  cqq- 
fiftent  with  dut  tsJcen  from  Dyer ;  for  when 
the  counfel  in  Delanaere's  cpfe  fijud  .th^t  the 
feoffees  might  enter  after  the  feoffor's  death, 
it  was  alfo  obferved  that  they  might  enter  ^f 
there  was  no  obftade  befides  the  feof&iei^t  "^j  t  piowa.  35<- 
for  the  feoffi;nent  i^as  good  by  the  ftgtute 
againft  aU  clais^iog  any  tide  qr  int^^  in  tl^e 
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lands  only  to  the  ufc  of  the  feoffor  cr  his  heirs. 
Now  when  the  feoffor  died,  the  feoffees  did 
not  claim  to  the  ufe  of  the  heirs  of  the 
feoffor,  but  to  the  wife  of  the  feoffor ;  in 
which  cafe  the  feoffees  were  neither  reftrain- 
cd  by  the  ftaxute,  nor  the  common  law. 
Whereas,  in  the  cafe  from  Dyer,  the  firft 
feoffees  certainly  did  claim  to  the  ufe  of  the 
heir  in  tail  of  cefluique  ufe.  Therefore,  by 
the  ftatute  the  right  cf  the  feoffees  was 
bound  J  and  as  they  could  not  enter,  the  heir 
in  tail  had  no  remedy,  according  to  the  cafe 
*»  Ajitc;  3  J.        in  Moore  **.  W ith  this  diflinftion  then  between 

the  two  cafes,  they  both  may  well  ftand  to- 
gether, and  may  ferye  as  authorities  in  fuch 
cafes.  Indeed,  if  we  confider  the  words  of 
the  ftatute,  it  does  not  appear,  that  they  will 
admit  of  any  other  conftruftion.  vi^f'*^^^^ 

A  feoffment  then  by  cefluique  ufe  in  tail, 
after  the  ftatute  of  Richard  the  firft,  appears 
to  have  had  the  fame  operation  in  barring  the 
claims  of  the  iffue,  as  a  fine  would  have  had. 
I  fay,  as  a  fine  would  have  had,  becaufe, 
though  it  was  at  firft  doubted,  whether  it 
would  have  that  effeft,  yet  it  was  fettled  that 
a  fine  properly  levied  would  completely  bar 
jthe  iilue  in  tail  oi  ceftuique  ufe ;  and  alfo  the 

entry 
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entry  of  the  feofFees,  whilft  they  claimed  to 
the  uje  of  the  ijfue.     But  according  to  the  doc-     ^ 
trine  in  Delamere's  cafe,  neither  the  feoff- 
ment nor  the  fine  would  bar  any  remainder  • 
expeftant  on  the  determination  of  the  eftate 
tail ;  for  whenever  the  tail  ceafed,  I  appre- 
hend the  feoffees  had  a  right  to  enter  to  re- 
vive the  antient  ufes  5  for  then  they  would  not 
claim  to  the  ufe  of  the  feoffor,  or  his  heirs, 
but  to  the  ufe  of  a  ftranger.     I  muft  herfc 
obferve,  that  Gilbert ',  in  his  treatife  on  the  *  ciib.  ufes.  32. 
law  of  ufes  and  trufts,  feems  to  have  been  in 
an  error  when  he  aflerts,  that  a  recovery  fuf- 
fered  by  a  ceftuique  ufe  in  tail,  did  not,  after 
the  ftatute  i  Richard  3,  bind  the  iffue  in  tail. 
For  though  it  was  queftioned  ^  in  the  30th  k  Bro.  Tit. 
Henry  8.  whether  a  recovery  bound  the  heirs  56! 'Tit"R?c 
in  tail  of  ceftuique  ufe,  (and  Hales  indeed  was  \^^^' 
of  opinion  that  though  the  entry  of  the  feof- 
fees was  tolled  during  the  life  of  ceftuique  ufe 
in  tail ;  yet  after  his  death  they  were  entitled 
to  a  writ  of  entry  ad  terminum  qui  pr^eteriit  in 
thepofi:)  neverthelefs  Brooke  tells  us,  that  in 
the  reign  of  Edward  the  fixth,  it  was  deter- 
mined in  the  Court  of  Chancery,  that  if  a 
recovery  was  fuffered,  and  ceftuique  ufe  in 
tail  vouched,  it  barred  the  iffuc  in  tail,  and 
confequently  all  remainders  over. 

It 
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It  follows  from  thcfe  obfcrvations,  that  if 
there  had  been  a  feofTment  in  fee  after  the 
itatute  Richard  3,  and  before  27  Henry  8. 
c.  10,  made  to  the  ufc  of  K.  for  year s^  remain- 
der to  B.  in  fees  if  A.  (the  tenant  for  years) 
had  made  a  feoffment  in  fee,  it  would  not 
have  created  a  forfeiture  of  his  eftate  for  years. 
But  to  apply  this  obfolete  learning  to  the 
modern  doftrine  of  ufes  and  trufts,  and  to  put 
a  probable  cafe :.  fuppofe  A.  leafes  for  looo 
years  to  B.  in  trufi  for  himfelf  s  or  fuppoie 
A.  is  poiTef^ed  of  the  legal,  and  abfolute  inte- 
reft  of  a  term  of  1000  years,  without  paying 
rent,  or  fubjed  to  any  conditions.  A.  alHgns 
over  his  term  to  B»  in  truft  for  himfelf,  and 
then  makes  a  feoffment  in  fee.  Does  A.  by 
this  feoffment^  according  to  the  ftatute  Ri- 
chard 3.  convey  the  legal  eftate  of  B,  and 
create  a  forfeiture  to  him  in  rej^erfion? 
Or  does  the  legal  eftate  ilill  continue  in  B* 
and  being  io^  not  liable  to  any  forfeiture  by  the 
alienation  of  the  ceftuique  truft  ?  This  chiefly 
depends  upon  the  queftion,  whether  a  term 
of  years,  like  this,  come&  within  the  flatute 
of  Richard  the  third  :  for  if  it  does,  then  the 
legal  eftate  of  B.  does  certainly  pafs,  accord- 
ing to  Delamere's  cafe^  during  the  term :  and 
as  the  legal  intereft  in  the  remainder  never  was 

in 
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in  B,  and  therefore  no  right  of  entry  in  him 
after  the  determination  of  the  term,  but  the 
legcd  intereft  in  the  remainder  being  in  the 
remainder  man,  the  right  of  entry  is  in  him 
alio,  and  not  in  B ;  and  therefore  that  right  of 
entry  for  a  forfeiture  may  be  legally  exercifed 
by  him  in  remainder  \  when  the  legal  intereft  '  co.  Litt,  s$i. 

9*  b.    More  i8« 

in  the  term  is  conveyed  for  any  longer  dura-  pL  64. 
don,  or  greater  eftate^  than  the  term  itfelf 
confifts  of.  Whereas,  if  it  does  not  come 
within  the  ftatute  of  Richard  3,  the  legal 
eltate  muft  remain  in  B|  after  the  feoffment : 
for  there  is  no  other  ftatute,  which  authorifes 
us  to  conclude^  that  the  alienation  of  cef- 
tuique  trufi  pafies  the  legal  eftate  of  the  truf- 
tct  without  the  confent  of  the  truftee«  And 
if  the  legal  eftate  is  not  out  of  the  truftee,  it 
remains  the  fame  as  before  the  feofiment,  and 
not  enlarged  thereby,  and  cgnfequently  the 
term  is  not  forfeited.  For  the  feoffinent  of 
the  ceftuique  truft  is  the  fame  as  the  feoff- 
ment of  any  indifferent  ftranger  with  reipe6fc 
tp  the  forfeiture. 

I 

The  ftatute  of  Richard  3.  makes  the  ieofi^ 
meat  of  ceftuique  ufe  good  againft  the  feoffee 
and  his  heirs,  and  againft  all  others  having  or 
claiming  any  title  or  intereft  in  the  fame^ 

only. 
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only  to  the  ufe  of  the  fame  feoffor,  and  his 
heirs.  After  the  enafting  of  this  ftatute  the 
judges  of  the  common  law  found  it  foon  ne- 
ceflary  to  determine  cafes  arifing  on  this  aft. 
Such  cafes  as  were  adjudged  not  to  come 
within  this  aft  muft  have  been  left,  as  they 
were  before,  entirely  in  the  jurifdiftion  of  the 
chancery*  Now,  in  the  firft  place,  they  held 
that  no  perfon  could  come  within  this  aft,  but 
one  who  was  capable  of  being  feifed  to  the  ufe 
of  another.  Among  thofe,  who  were  held  not 
capable  of  being  feifed  to  the  ufe  of  another, 
was  a  tenant  for  years.  Thus  it  was  held, 
that  when  a  man  made  a  leafe  for  years,  ren- 
dering rent  (or,  as  fome  fay,  without  it)  the 
lefTee  fhall  be  feifed  to  his  own  ufe  j  at  lead 
the  law  adjudges  the  fituation  of  leflbr  and  lef- 
fee,  to  be  fufficient  to  create  a  ufe  in  the  leflee. 
And  this  pofirion,  fo  far  as  it  goes  to  raifing  a 
ufe  in  the  leffee,  provided  there  be  7J0  exprefs 
declarat'iGn  of  it  in  the  deed,  is  univerfally 
"Vide Perk,  allowcd  by  all  writers".  But  a  queftion 
io.a.'         '    may  arife,    whether   an   exprefs  declaration 

of  a  ufe  to  the  donor  pr  leflbr,  or  to  any 
other  caufes  the  leflee  to  fl:and  feifed  to 
fuch  declared  ufe,  thereby  divefliing  it  out  of 
himfelf ;  for  if  it  does,  then  a  modern  cef- 
tuique  trufl:  of  a  term  certainly  comes  within 

the 
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the  ftatutc  of  I  Richard  3.  But  I  conceive 
that  a  leffee  (technically  fpeaking,  and  dif- 
tinguifliing  a  ufe  from  a  fruftj  could  not 
ftand  feifcd  to  the  ufe  of  any  other  perfon 
than  himfelf ;  and  that  all  ufes  declared  upon 
the  deed  were  not  cognizable  by  the  courts  as 
ijfo.  This  opinion,  I  think,  is  warranted  by 
a  cafe  reported  by  Brooke ",  who  exprefsly  "  Bro.  feoff,  ai. 

ufes*  pU  40* 

fays,  that  a  tenant  for  years  cannot  ftand  24  h.  8. 
feifed  to  any,  but  his  own  ufe,  whether  there  i36.'*S4. 
be  ufes  declared,  or  not :  and  that  the  cafe  of 
a  leilee  was  not  within  the  i  Richard  3.     I 
am  not  at  prefent  aware  of  any  cafe,  which 
has  contradicted  this  from  Brooke.     'Tis  true 
that  Dyer*  feys,  that  if  a  leafe  is  made  for  •Dyer,  10. a. 
years,  without  exfrcjjtng  any  ufe,  it  Ihall  be 
to  the  ufe  of  the  leffee ;  by  which  perhaps  he 
^^^nty  that  if  any  ufe  had  been  expreflcd,  it 
would  have  been  to  luch  exprcffed  ufe.     And 
Perkins  ^  fays,  that  if  a  ufe  be  expreffed  in  a  '  Peik.  f.  537. 
Icafc,  it  fliall  be  to  fuch  exprefs  ufe,  if  not 
againft  law.     But  as  to  what  is  faid  in  Dyer, 
it  is  contradidted  ig  another  part  of  his  reports 
by  an  cxprefs  determined  cafe.     And  Per- 
kins, I  muft  obferve,  quotes  no  authority  at 
all  for  his  affertion.     The  cafe  from  Dyer 
was  thus ^:— A,  being  poficffed  of  a  term  of  «Dyer,3l9.i. 
ycais,  granted  it  to  B.  and'C.  and  their  af. 

fjgns. 
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figns,  to  the  ufe  of  himlelf  and  wile  far  life  i 
and  it  was  held  that  A.  had  no  u/ei  which  he 
could  grant  over^  according  fo  the  conntxKm 
law;  but  only  a  /rujty  which  hy  a  rule  ofhir 
'4.init  85.     is"  not  grantablc  over'.     In  this  cafe  we  fee 

the  life  cxprefely  rcferved  to  A,  and  upon  A's 

granting  his  life  and  inter  eft  to.another,  the 

judges  held^  upon  the  cafe  being  fent  to  them 

by  the  chaocellor,  that  the  grant  was  void 

Now  if  this  had  been  {lri£Uy  fpeaking  a  u/iy 

the  grant  would  na  have  been  void«     For  I 

believe^  that  there  is  no  part  of  our  law  So 

totally  acceded  to  by  legal  authors  as  thi8> 

viz. — That  a  ufe  is  by  the  common  law 

grantablc,  and  transferable  froift  one  man  to 

•  Bro.  feoff,  ai,  another  •.     Whereas,  on  the  contrary,  it  is 

B.  N.  c.  75-      equally  agreed,  that  no  truft  or  confidence 

Plowd.  350.  /*         1  y"  «  1  /• 

oab.  ufes. »«.     can  by  expreis  rules  of  law  be  transfen-"-'  — ' 
^i^it      affigned'.    For  though  a  man  may  be  wUling 

to  be  a  confidential  truftee  to  one,  yet  it  does 

not  follow  that  he  would  wifh  to  be  ib  to 

»Oiib.ttfe..      another.    Therefore,  when  Gilbert  %  in  conv 

•"•  malting  upon  the  cafe  cited  from  Dyer,  fays, 

that  rfiough  A.  could  noc  grant  over  his  trttfi, 
yet  he  might  aflign  over  the  land  itfelf,  by 
virtue  of  the  i  Richard  3,  it  ftiews  that  he 
4bd  not  recolk<a  that  the  cafe  irf"  a  kffec  for 

.years 
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years  was  not  within  the  iaid  itatute*  Befides^ 
it  would  be  extremely  abfurd  to  imagiae^  that 
the  ftatute  wouU  give  that  perfon  altmt  a 
power  of  aliening  the  land  icfelf,  who  had  no 
power  given  by  the  common  law  of  even 
aliening  his  particular  intereft  in  it^  viz.  his 
truft.  And  I  believe  Acre  is  no  cafe  wherein 
the  ftacuoe  has  been  adjudged  to  coumxnance 
any  diipolittcm  of  the  land  itfelf  by  any  one, 
who  previous  to  the  fiatute  had  no  authority 
CO  grant  hisj!diuiary  intereft^  or  truft,  or  who^ 
according  to  the  legal  notion,  had  not  a  ufgy 
but  only  a  conftdential  truft.  Nay  further, 
the  ftatuGe  does  not  extwd  to  Ibme  perfons^ 
who  have  a  u^  and  alfo  power  to  alien  that 
ufe  by  the  common  law.  Thus,  if  there  be 
tenant  for  life,  remainder  for  life^  or  in  fee, 
BOW  the  remainder  man  may  diip(^  of  the 
ay^,  but  he  cannot  make  a  feoffment  of  the 
imid ''.  Befides,  the  j  udgcs,  in  delirering  their  w  b.  n.  c.  pt 
opimon  on  the  cafe  dted  frwn  Dyer,  ex-  l\oy^l^^' 
jMisly  faid,  that  the  grant  of  it  was  void,  and 
not  authorized  by  tht^atutes  tfujts  -,  and  the 
editor  of  Dyer's  reports  adds,  et  de  t  Richard 
3.  6?  QT}  Henry  8.  as  he  fays  was  determined 
in  RiAey's  cafe  in  the  35  Eliza.  Here  then 
We  have  an  exprefs  cafe  to  the  purpofe.  I 
mtift  obferve,  that  if  a  common  Isflee  feur 
1  years> 
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years,  grants  Or  afligns  over  his  intereji  in  hb 

term,  this  grant  pr  affignment  abfolutely  con- 

«  Co.  Litt.  345.  veys  away  his  whole  term,  and  poflcffion* — ^ 

for  both  of  them  pafs,  bceaufe  he  is  interefted 
in  them.  Confequcndy  therefore,  though  the 
kjfee  might  transfer  his  term  and  poflefTion 
by  his  grant  of  his  intereji  therein,  yet  an  in- 
different ftranger  could  not  by  fuch  grant 
convey  the  term,  becaufe  he  is  not  interefted 
in  it.  At  the  fame  time  the  ftranger  might 
diffcife  the  leffee,  and  convey  the  land  idelf. 
Upon  this  ground,  Gilbert  faid,  it  ftemed  to 

him  in  the  principal  cafe  (for  A.  there  had 

• 

only  granted  his  inter  eft  in  the  term)  **  that 
*'  if  A.  had  affigned  over  the  land  itfelfi  it 
**  would  be  good  by  rfie  i  Richar^i  3,  but 
*^  the  words  he  ufed  were  not  fufficient  to 
"  pafs  the  land,  for  he  had  no  intereft  dicrc- 
"  in."  But  this  remark  itfelf  tends  to  fhew, 
that  a  ceftuique  truft  of  a  term  was  not  con- 
fidered  as  a  ceftuique  ufe  under  the  ftatute : 
for,  if  he  had  been  fo  confidered,  this  very 
ftatute  would  have  given  him  a  fufficient  i»- 
tereft  in  the  land,  by  the  affignment  of  which, 
the  land  itfelf  would  have  paffi^d.  It  is  very 
certain,  that  if  A.  had  been  a  ceftuique  ufe 
within  the  ftatute,  his  affignment  of  his  intereft 
would  have  pafled  the  land.    Confider  the 

7,  cafe 
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^a^  pf  ^eftmqfie^fe  before  the  fiatifte,  t\^he/i 
feoffees  in  fee  wer^  fcifed  to  the  i^fe  of  cef- 
^uiglie  pfe,  or  different  ceftuiqup  ufcs  i  cef- 
tuique  ufc  had  w  i»Ur(fi  in  the  uje^  which  he 
might  traiisfer,  though  he  had  no  legal  intereji^ 
\fi  ^  knd  itfclf.    Spme^ttnies,-  however^  he 
iifef}  to  get  poileflionj  s^od  then  make  fccreti 
gnd  ut^npwn  feoffm^ntSi   whicl^   deceived 
|:iurchsUers :  fqr  his  fep6^e|it  was  unlawful 
withot^t  the  coofent  of  the  fepfices^    Upon 
isrhich  accoiuntx  the  ftatute  was  e^s^ec^  ^yhick 
gave  the  e^fluique  uife  an  inttreft  in  the  lan^ 
as  weU  ^.  the  nfe :   fo  that  h^  nii^ht  enter 
pti  the  feoifeesi  and  mal^e  a  (cQ^tnfn^^  ^nd 
grant}  good  againft  the  feo^es.    ^ow  t^(f 
})reamble  of  the  ftatute^  a|Ki  the  iay^ig  (of 
which  more  hereafter)  ^pod  ^,  flicw  that  thd 
ftatute  wu  only  intended  xp  c^tfuid  fiq  ceP^ 
tuique  ufe^^  where  feoffees  y^ei;f  {j^ikd  Of^  fiou 
This  too  is  expbiwd  by  another  p^rt  o(  tb^ 
iUttitej  wluch  fays,  t^^t  the  s^li^natioi^  odf  ceA 
luique  ufc  ihali  bf  good  2(g^r\^  all  perfoos 
claiming  any  intereft  or  title  pgoly  to  t}fcu/!f 
(the  ftatute,  by  the  bye,  does  nqt  mf poojt 
the  word  truji)  of  ceftuiquc  ufe>  ^f  kk  kfifA^ 
Now  this  is  not  the  cafe  of  tri^tef  s  of  ^ 
termy  who  are-  never  feifed  ?o  the  ufc  of  the 
b$irs  of  ceftiaquc  tnift,  although  pu^ti^krlf 

£  meA« 
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ciFrccm.i3T,  fncntioncd*.     They  arc  .always,  after  the 

3  Cha«  rep.  36. 

death  of  ceftuique  truft,  truftees  in  that  cafe 
for  his  executors.    The  ftatnte  then  was  only 
meant  to  extend  to  thofe  who  before  its  being 
enafted  had  an  acknowledged  ufe^  which  they 
might  alien,  and  which  was  fubjeft  to  many 
of  the  rules  relating  to  the  land  itfelf :  but  it 
could  never  include  thofe,  who  had  only  a 
truft,  which  was  not  alienable.    Befides  it  is 
rather  paradoxical,  to  think,  that  a  man  can 
lawftdly  grant  lands,  who  has  no  intereft  in 
thofe  lands.    For,  according  to  that  princi- 
ple, a  difleifor,  intruder,  &c.  might  make  a 
lawful  conveyance.     For  thefe  reafons,  I 
think  it  pretty  evident  that  the  truft  of  a  term 
does  not  come  within  the  ftatute  of  i  Richard 
3.    And  I  ihall  confirm  this  opinion  by  cit- 
<4iftft.8s.      ing  the  authority  of  the  lord  Coke%  who, 

(peaking  of  a  truft y  fays,  that  it  cannot  be 
cffigned :  for  it  is  in  the  nature  of  a  cbo/e  in 
aSHon,  for  ceftuique  truft  has  no  power  over  the 
lands,  but  can  only  feek  his  remedy  in  chan- 
cery. Therefore  he  is  unlike  a  ceftuique  ufe, 
■who  might  have  poffeffio  fratris  of  his  ulc,  or 
be  fworn  upon  a  jury  in  refpeft  thereof.  But 
ceftuique  truft  has  no  power  over  the  lands  by 
I  Richard  3.  I  muft  obferve,  that  my  lord 
Coke,  in  giving  an  inftance  of  fuch  a  truft^  as 

he 
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he  was  nodcingi  adhially  cites  the. cafe  which  I 
have  taken  from  Dyer* 

If  thefe  authorities  did  not  clearly  prove 

that  a  uje  could  not  be  limited  on  a  term  of 

years^  it  might  be  ol^eSed  that  though  Brooke 

tells  us  in  two  places  %  that  a  leffee  cannot  ^}^\^'^ 

204*  3^  *^'  ^* 
fiand  fcifed  to  the  ufe  of  the  lefTor^  though  vi«ie  Dy.  8.  b. 

the  ufe  is  exprefsly  dedared  to  hinij  it  being 
contrary  to  reafbn  that  the  leflee  would  give 
the  lefibr  a  recompence,  in  order  to  Hand 
'  ieifed  to  the  ufe  of  fuch  leffor  j  yet  Brooke 
did  not  mean  to  aflert,  that  a  lefTee  could 
not  (land  feifcd  to  the  ufe  of  a  third  per/on. 
But  to  that  objediouj  it  might  be  anfwered> 
that  the  fame  inconfiftency  would  appear  as 
well  in  the  one  cafe  as  the  other :  for  if  the 
leflee  could  ftand  feifed  to  the  ufe  of  a 
jdranger^  he  certainly  might  to  the  leflbn 
And  Brooke  in  another  place' fays,  that  if  ^fi.N.  c.  ij<. 
feoffees  to  ufes  make  a  Uafe  to  one  who  has  ^ 
nodce  of  the  former  ufes  (either  with  or 
without  rendering  rent)  yet  the  leflee  ihall  be 
feifed  to  his  own  ufe.  Now  this  cafe  di- 
le^ly  fhewi  us^  that  the  leflee  cannot  fbnd 
feifed  to  the  ufe  of  another,  viz.  to  the  for- 
mer cefhiique  ufe,  who  as  to  him  is  a 
ftranger  x  a^d  it  points  out  the  true  diftino* 

£  a  tioa 
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lion  between  the  cafe  of  a  leale  or  term  df 
years,  and  a  feoffment  in  fee :  for  if  the 
feoffees  (inftead  of  making  a  leafe)  had  en- 
ftoffed  a  purchafer  in  fee  for  a  valuable  confi- 
deration,  biJt  with  ndtice  6f  the  former  iifes, 
fuch  purchafer  would  have  ftood  feifed  ^to  chfe 
prior  ufcs,  no^ithllanding  any  expre&  deda* 
ration  of  the  ufes  on  the  feoffment. 

Upon  the  whok,  we  may  venture  to  lay  it 
(Jown  as  a  rule,  that  no  ufe  could  be  limited 
on  a  term  of  years;  but  diat  a  trufi  could  be 
limited  on  fiich  term  of -years,  which  truft, 
however,  was  not  affignable  by  the  common 
law,  nor  was  it  within  the  ftatute  of  i  Rich,  i. 
But  why  fuch  a  conftruftion  was  originaUy 
made  whh  regard  to  terms  of  years,  at  the 
fame  time  that  ufes  were  allowed  to  be  limit- 
ed out  of  the  eftate  and  feidn  of  the  feoffees 
in  fee,  is  perhaps  at  this  time  difficult  to  dc^ 
termine.  We  will,  however,  take  a  review 
of  ufes  and  trufts  from  Ac  reign  of  Edinr. 
the  3d,  and  endeavour  to  point  out  (bme 
further  diftinttions  between  them,  and  alfi> 
the  reafons  of  fuch  diftinftions,  as  taken  prc^ 
vious  to  the  ftatutc  of  i  Rich*  3, 

rvideiRir.        By  the  ftatutc  5oEdWrj.  c,  6«.  it  ap- 

0.  ^.  feff.i. 

atfo  3  H.  7.  pearsj 
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pears,  that  debtors,  in  order  to  defeat  the  ^'  4-  '>y  wWch 

*  '  .  '  latter  ftatute 

daiim  of  their  creditors,  made  fecret  con-  a"  deed's  of 
veyances  upon  fpecial  trults  5  upon  which  ac-  »«» truft  for  the 

,        -,  1*1  •  perfons  who 

count  the  itatute  authorized  an  execunon  to  'made  the  fam^ 
he  taken  on  the  lands  themfelves.     This  void, 
ftatute,  as  was  before  obfervcd,  is  the  firft 
that  alludes  to  conveyances  in  trufi:   and 
when  it  was  pafTed,  ufi:s  were  not  known. 
For  by  a  conveyance  at  that  time  of  the 
land  only,  the  right  to  the  profits  (which  right 
to  the  profits,  and  the  lands,  were  afterwards 
divided  into  the  ufc  and  pofTeffion)  alfo  paiTed ; 
and  this^cial  truft  placed  in  the  grantee, 
when  the  abfolute  eftate  in  the  lands  and 
profits  were  conveyed  to  him,  wa?  not  fuch  a 
truft  as  comes  within  the  definidon  or  mean- 
ing of  a  u/e.    That  the  trufi  complained  of 
in  the  ftatute  50  fid.  2*  ^^  oot  properly  a 
fife,  appears  from  feveral  reafons.   That  very 
ftatute  made  the  lands  liable  to  the  execu- 
tion of  the  xjeditors  of  ceftuique  truft  in 
the  hands  pf  the  truftee ;  but  the  lanids  of 
4ffimauc  ufc  were  oot  liable  to  execudons  in 
the  hands  of  the  feoffees,  neither  was  the  ufe 
idelf  extendable  for  the  debt  of  ceftuique  ufe, 
AS  appears  by  a  fubfequent  ftatute  \    So  a  'i^h.7.cii. 
life  is  not  held  to  be  of  a  collufive  or  covi- 
nous nature  i  and  it  is  diftinguifhcd  from  a. 

E  3  ^ft 
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truft  by  beipg  permanent  and  general  Wher^a* 
i  truft  is  of  a  ipecial  and  tranfitory  quality-^ 
whichj^^aW  and  (ranfitory  truft  may  be  either 
unla^fid,  as  a  conveyanqe  to  deceive  credi- 
tors, or  It  may  be  lawful^  as  a  conveyance  to 

'vule  f^5?i,%^'  the  intent  to  fuffer  a  recovery,  &c, '   So  alfo 

^  ^^*  the  declaration  of  the  ufs  clearly  made  an  al-- 

teratioh  in  the  eftate  in  the  land,  by  dividing 
it  into  an  eftate  in  pojfeffion^  and  an  eftate  in 
ufe.  By  declaring  the  ufe  from  the  feoffees, 
they  had  only  a  legal  eftate,  or  mere  feifin  left 
in  them  to  ferve  the  ufes.  Nor  could  the 
feoffees  injure  ceftuique  ufe,  but  by  an  abfo- 
lute  fale  to  a  bona  fide  purchafcr  without 

»piowd.35i.     notice".     Ceftuique  ufe,  on  the  other  hand, 

had  many  advantages.  Thus  he  could  com- 
pel the  feoffees  to  execute  cftates  before  the 

"B.N.C.75'     ftatute  I  Rich.  3;  he  could  alien  the  ufe", 

•iCo.  lat.b.    and  alfo  had   the  power    of   deviling  •  it, 

*^   '  though  the  lands  themfelves  were  not  fubjeft 

to  teftamentary  dilpofitions.     There  was  alfo 

f  5  Edw.  4.       a  fojfej/io  fratris  of  a  u(c  ^.    But  with  refpeft 

to  trufts^  no  declaration  of  them  could  at  law 

s  Dyer  49.  b.      alter  the  property  of  the  grantee  \     It  was 

not,  -as  we  haye  already  feen,  acknowledged 
to  be  afTignable  by  the  common  law :  and  of  • 
courfc  it  was  not  devifable.      Thefe  then 
were  the  evident  diftindion  between  ufes  and 

8  trufts 
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trufis  before  the  ftatutc  of  ufcs.  It  ttiuft  be 
obferved>  that  in  raifing  this  uje  out  of  the 
pofleflion  or  feifin  of  die  feofiees^  it  was  held^ 
that  if  a  feofiment  was  made  in  fi*e  without 
any  confideration,  or  declaradon  of  the  uie, 
the  ufe  refulted  back  to  the  feoffor ' :  but  if  '  Perk.  f.  533* 
there  was  a  confideradon  exprefled  in  the 
deed  (though  ever  fo  inconfiderable)  it  would 
then  go  to  the  feoffee  widiout  any  declara^ 
don ' :  and  yet  if  there  was  a  confideradon  ■  sbep.  t.  496. 
exprefled  in  the  deed^  ftill  upon  the  mutual 
conlent  of  the  pardes,  the  ufe  might  be  de- 
clared to  any  indifferent  perfon^  Thefc  ^Ander.jy. 
conftru£tions,  with  refpcft  to  feoffinents  m  xoL^tiC" 
fee>  have  been  taken  in  order  that  the  mani* 
feft  intention  of  the  parties  may  be  obferved : 
fbr^  as  there  is  no  implied  confideradon  beo* 
tween  the  feoffor  and  feoffee  upon  fuch 
feoffments  infeey  the  ufe  fhould  be  direfted 
by  thofe  circumftances,  which  oioft  plainly 
indicate  the  meaning  of  the  parties.  But 
when  the  courts  came  to  judge  concerning 
ufes  limited  on  terms  of  years,  they  held  that 
if  a  leafe  was  made  to  one  for  years  to  the 
ufe  of  another^  or  if  a  leflee  affigned  over 
his  term  to  the  ufe  of  a  third  perfon^  or  him« 
felf,  the  liravation  over  of  the  ufe  was  void 
as  a  i^>  and  was  merely  a  truft  in  equity. 

£  4  Perhaps 


Peiluips  we  may  afilgn  two  rbafen^  fer  thh 
canftm^tion.  In  the  firft  place,  a  leafe  fbr 
years  was  but  a  chattel :  and  the  ferfonal  and 
^a^y^^ry  natdre  of  chattel  might  haVe  oc^ 
c^fioned  the  judges  to  form  this  opinion. 
Chattels  probably  were  hot  donfidered  to  be 
of  fufficient  confeqxience  to  have  an  eftabHfti* 
W  diyifi6n  of  .prcpcrty  niade  with  re^eft  te 
them^  Viz.  a  property  in  the  jH>fiefliofl,  arid 
m  the  ufc.  Therefore,  if  goods  were  given 
to  A*  to  die  ufe  of  B.  the  property  of  the 
goods  was  altogether  in  A :  nor  was  that  pro*- 
perty  altered  by  the  declaratbn  of  the  ufe  t» 
I^t.'^ho'      ^'^    Now  diis^rule,  being  once  introduced 

with  reipeA  to  peribnal  chattels,  nfiight  have 
bfeen  ektended  upon  fmrilar  principles  to  real 
chattels,  as  leafes  fbr  years.  Put  the  fecond 
and  better  reafon  feems  to  be  this.  If  a  man 
inade  a  leafe  for  years,  the  lefiee  was  by  the 
more  recqycd  opinion  compellable  to  do 
b.^No!;'a;  ^^*  fe«Jty  to  the  lefibr  %  or  to  render  rent :  eidier 
Xitt.  f.  132,      of  which  was  confidered  as  a  fufficient  ton- 

fideration  to  raife,  and  as  tantamount  tp  an 
cxprefs  declararion  of,  the  ufe  to  the  Icflee. 
Gonfequently,  the  ufe  being  declared  to  the 
leflee  by  a  neceffary  conftruftion  of  law,  no 
6ther  ufc  could  be  declared  by  the  lefTor,  to 
whom  both  the  fealty  and  rent  were  referved. 

The 
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Tbk'  esfe  ffien  of  a  leafe  &r  years  dil&n 
from  that  of  a  feofFihent  iS»y6f.    Though  the 
feofices  gnre  a  confidSratiob^  which  done 
{widiout  any  dechfation)  would  be  fufficient 
to  hnie  and  carry  th%  ule  C9  them  3  yet  as 
this  confideration  is  whoUy  given  by   the 
parties  themfelves^  and  hot  impofed  upon 
them  by  a  neceflary  implication  of  law,  the 
parties  may  furely  declare  to  what  ufes  that 
confideration  was  oHginally  given.    But  it 
may  here  be  alked,  why  fealty  does  not 
create  a  confideration  to  carry  the  ufe  abib* 
lucely  to  the  fiofee,  as  it  does  to  the  kji^? 
To  that  it  may  be  anfwcred,  that  a  leflee  is 
eompdkble  to  do  fealty  to  die  kffbr  bim/ilfi 
in  which  cafe  the  confideratiofl  of  fealty  is 
immediatfely  between  the  leffor  and  the  leflcc. 
But  a  feoffee  in  fety  fince  the   ftatute  of 
^ia  emptores  terraruttty  holds  de  cafitaM  ih^ 
mmOi  and  not  oi  the  feojffpr.    So  that  there  is 
no  confideration  of  fealty  direftly  between 
the  feoffor  and  feoffee ;  in  which  cafe  there 
can  be  no  inconfiftency  in  conftruing  thS  ufe 
to  refuit  to  the  feoffor,  when  there  is  neither 
a  confideration  nor  declaration  to  carry  it  to 
the  feofte.    I  muft  here  obferve,  that  when 
Perkins  *  fpeaks  of  the  confequence  of  a  *  P«rk,  c  519* 
feofiinem  in  fee  to  ufes  brfon  the  itatute  of 

quia 
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fuia  emptores  terrarum  (viz.  that  if  a  man  had 
then  enfeoffed  another  in  fee  without  any 
confideration,  the  ufe  would  have  been  to 
the  feoffee^  becaufe   of  the  confideradon  of 
,  fealty  between  the  feoffor  and  feoflPec):  when 
he  thus  fpeaks^  I  fay>  he  puts  a  cafe  merely 
for  an  example  j  which  cafe  indeed  proves  the 
juftice  of  my  obfervation  concerning  the  ef- 
fefts  of  the  confideration  of  fealty ;  but  it  is  a 
cafe  which  could  never  have  happened.   For 
there  is  not  the  moft  difbnt  trace  of  au- 
thority to  ledd  us  into  a  belief,  that  feoff- 
ments to  ufes  were  in  pradtice  -iefore  that 
ilatute,  which  was  ena&ed  in  the  reign  of 
f  j8E.i.c.i.a.  Edward  the  firfl^     But  on  the  contrary, 

we  have  every  reafon  to  conclude  that  vfis 
were  not  known  among  us  till  the  beginning 
of  the  reign  of  Richard  the  fecond,  or  until 
the  latter  part  of  Edward  the  third's  reign. 
•  P«"^-  f-  534.    Perkins '  (who  wrote  before  the  ftatute  of 

ufes)  is,  I  apprehend,  clearly  wrong,  when 
he  tells  us,  that  though  a  tenant  in  tail,  or 
tenant  for  life,  without  any  declaration  of  the 
ufe  by  the  donor  or  leflbr,  would  be  feifed  to 
their  own  ufe  :  yet  i(  a  ufe  be  declared  on  the 
grant,  they  would  ftand  feifed  to  fuch  de- 
clared ufe.  For  it  appears  to  me,  that  there 
is  fcarce  any  rule  of  law  more  univerfally 

acceded 
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ncceded  to  by  writers  on  this  head  than  this, 
viz.  that  iefore  the  ftatute  of  ufcs  27  H.  8. 
c.  I  o.  a  tenant  in  tail  could  not  ftand  feifed 
to  any  other  ufe  than  his  own  *.     For  this  •.^'J-  t»«-/««ff' 

^  ah  ufes.  pL  40. 

conftruAion^  with  refpeft  to  a  tenant  in  tail,  b- ^-  S;^°- 
was  made  not  only  for  the  fame  reafons  as  £«.Litt.i9.b. 

'  Plowd.  ^^5. 

were  civcn  concerning  a  leflee  for  years  (for  » Ro»- »»-.  7S0. 

1         /T  1         /-       t  ^  JenlcCent.  195, 

the  ftatute  quia  empfores  only  Ipeaks  of  Moore  848. 
alienations  in  fee)  but  alfo  oti  account  of  the 
ftatute  of  Weftminfter,  a.  c.  i.  de  donis  con^ 
ditionalibus :  for  if  a  tenant  in  tail,  fince  that 
ftatute,  was  allowed  to  execute  an  eftate  to 
ceftuique  ufe,  it  would  prejudice  his  ifluc, 
and  would  give  him  a  power  repugnant  to 
the  nature  of  an  eftate  tail.  Indeed,  a  te- 
nant in  tail  is  exprefsly  noticed  in  the  faving 
of  the  ftatute  i  Rich.  3,  So  llkcwifc  a  lejfee 
for  life  could  not,  on  account  of  the  fealty 
due  to  the  lefibr,  ftand  feifed  to  the  ufe  of 
another  perfon  ** :  for  the  conftderation  of  ^  8ro.  Mt* 
fealty  was  thought  fumcient  for  both  the  b.n.  c,6o. 
poftefllon  and  the  ufe.  But  ¥diether  there 
is  any  change  in  the'  law  with  reipedt  to 
tenants  in  tail,  and  tenants  for  life,  Jince 
the  ftatute  27  H.  8.  c.  10.  will  be  the  fub- 
jeft  of  a  future  inveftigation.  It  is^  how- 
ever, obfervable,  that  as  ufes  were  not  fuf- 
fcrefi  to  b^  litiited  out  of  the  eftate  of  a 
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tenant  ia  tall,  tenant  for  life^  of  Icflbe  (or 
year$,  it  vmA  follow  that  they  were  only  pcr-r 
niitted  to  arife  out  of  the  /eifin  and  eftate  of 
feoffees  in  fte\  which  circumftance  accords 
with  the  above  offered  idea  of  their  ^^nfraUty 
aad  permanewy. 

I  truft  that  I  have  now  ftifficiently  proved, 
that  a  leffee  for  years^  or  affignee  of  a  term, 
cannot  ftand  feifed  to  a  ufe^  fo  as  the  cef- 
tuique  \x(p  may  have  a  power  over  the  land 
by  the  flatute  i  Rich.  3  s  but  that  all  ufes 
declared  on  fuch  leafes  or  alCgnments  are 
mere  trufts  in  equity,  and  by  the  common 
law  not  ailignable.  As  a  term  of  years  does 
not  come  within  the  ftatute  i  Rich.  3.  fo  nei- 
ther is  it  within  the  ftatute  27  H.  8.  c»  io# 
Indeed,  the  cafe  of  a  term  of  years  feems  to 
be  a  cajui  omijfus  in  our  ftatute  laws  concern- 
ing ufes  i  whereas  ufes  themfelves  have  un- 
dergone feveral  alterations.  After  the  ftatute 
27  H.  8.  c.  10.  which  was  intended  to  de- 
ftroy  the  eftate  of  the  feoffees  by  annexing 
the  poffeffion  to  the  ufe,  a  kind  of  permanent 
truft  or  fecondary  ufe,  declared  out  of  the 
eftate  of  afiuique  ufe^  was  introduced  in  the 
room  of  ufes.  trufts  then,  at  this  day,  whe- 
ther Jpcctd  or  fermatmt^  are  reduced  to  a 

regular 


*tgtliai*  and  equitaWc  fyftem,  differing  UoW^ 
tvet  from  that  adopted  with  refpeA  to  ufcs« 
But  as  trtifts  ofucms  of  years  ieem  to  have 
in  fome  fcipe^s  a  conftru6tion,  peculiar  to 
tliemieltFesj  and  as  they  do  not  owe  their 
'Origin  to  the  ftatute  of  uies  (iike  thefe  per-^ 
fnanent  trufts  of  inheritarice)  we  will  in  thia 
place  confider  ^hek  legal  and  e(|intable  qua« 
1ides« 

W'fceii  ceftuique  traft,  a^ter  4^  ftatute 
1  Rich.  3.  found  that  he  was  driwn  out  of 
the  courts  of  law^  which  declared  that  trdb 
were  not  cogmzable  Ihere,  he  was  obliged  to 
fcdk  relief  in  the  courts  of  equity.  Chancery 
▼ery  properly  held,  that  ceftuique  truft  (hould 
have  the  relief  he  fought  fer ;  for  a  trujl 
ought  in  confoience  as  ftri3!ty  to  be  per- 
formed as  a  uji*  Indeed  the  courts  of  equity, 
in  ^king  cognizance  of  thefe  tnlfts,  haive 
put  them  upon  a  plan  -far  more  equitable 
than 'the  dodlrine  of  ufes.  'We  wiB  firft  coi^ 
^der  the  power  of  almuticn  of  ci&Qujoe  tnift 
df  a  term* 

It  appears,  from  the  very  imtorc  of  a 
trufty  that  ceftuique  truft  has  no  power  what^ 
cwr  over  the  land:  and  that  notwithlfaand* 

ing 


(    6a    ) 

ing  any  alienation  of  the  land  by  him  alone^  the 
legal  eftate  muft  continue  in  the  truftees.  Up* 
on  this  principle  it  is»  that  no  conveyance  or 
alienation  by  ceftuique  tnift  can  work  a  for- 
c  Vide  2  Freem.  feiture  of  the  legal  eftate  of  the  truftees  ^ 
"^'  "^         The  remainder-man  expeftant  on  a  term  of 

years>  or  the  reverfioner^  cannot  enter  for  a 
forfeiture,  unlefs  the  particular  eftate  for  years 
is  enlarged  by  the  aft  or  alienation  of  the 
particular  tenant.  But  if  ceftuique  truft  for 
years  makes  a  feoffment  in  fee,  as  this  does 
not  pais,  or  enlarge  the  legal  eftate  of  the 
truftees,  of  courfe  it  cannot  work  a  forfeiture 
of  it.  The  legal  eftate  ftiil  contbues  in  the 
truftees,  nptwithftanding  iJie  tortious  aft  of 
ceftuique  truft.  Wherefore  it  has  of  late 
frequently  been  held,  that,  if  ceftuique  truft  for 
life  levies  a  fine  in  fee,  it  is  not  a  forfeiture 
^  a  p.  w.  147.  of  his  life  eftate  *  j  for  the  legal  eftate  con- 
7SO.        '       dnues  b  the  truftees ;  and  it  is  the  office  of 

the  truftees  to  proteft  the  eftate  of  ceftuique 
truft.  Indeed,  it  has  been  faid  to  be  a  rule 
m  chancery,  that  ceftuique  truft  fliall  have 
the  benefit  of  the  truft  to  all  intents,  but  to 
« cha,  Prec.     forfeit  *.     But  though  ceftuique  truft  has  no 

power  of  the  land,  whilft  the  legal  eftate  re- 
mains in  the  truftees,  yet  he  always  may,  b 
imitation  of  the  doftrine  of  ufes,  by  a  bill  in 

chancery. 


aiS 
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chancer7>  compel  the  truftees  to  make  a 
conveyance:  and  indeed,  in  moft  cafes,  it 
would  be  prudent  for  truftees  to  convey 
without  waiting  for  a  decree  of  the  court>  for 
fear  of  being  burthened  with  the  cofb  of 

ibit^  f  Vide  s  Von. 

346. 

But  notwithftanding  that  the  legal  eflate 
of  the  term  is  in  the  truftees,  yet  it  re* 
mains  in  them  folely  for  the  benefit  of  cef- 
tuique  truft ;  and  it  rarely  happens,  that  the 
4ilienatum  of  the  truftees  can  materially  injure 
the  cefhiique  truft.  This  is  a  dodbine  long 
'finceeftablifhed;  and  is  particularly  explained 
by  a  cafe  reported  by  Sir  George  Gary*.  LJ*5^^^* 
Ceftuique  truft  for  years  filed  a  bill  in  chan-  V* "  ^^^ 

*  '  ^  ^  Cary  s  rep.  70* 

eery  to  be  relieved  againft  the  alienation  of  «»*•  ^^s^ 
his  truftees  s  and  it  was  decreed  by  the  court, 
that  cefhiique  truft  fhould  enjoy  the  term 
againft  the  truftees,  and  againft  all  claiming 
under  them,  with  wficeofthe  truft  ^  but  if 
the  term  was  fold  wiibaut  notice^  that  then 
the  truftees  fhould  pojf  ceftuique  truft  as  much 
as  amounted  to  the  value  of  the  term.  The  doc- 
trine contained  in  the  latter  part  of  this  cafe  is 
confirmed  by  the  cafe  of  Jevon  v.  Bufh  **.  The  ^  i  vcm.  341. 
Lord  Bellamont,  in  1 647,  when  he  was  about 
to  leave  England,  having  been  in  arms  for 

king 
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king  Charlies  the  firfti  and  being,  ^fter  th^ 
monarch  was  beheaded^  mudi  oppreiied  bj 
the  ufurping  powers;  lent  a  fum  of  money" 
to  bne>  for  which  he  took  a  recc^zance  in 
the  name  of  a  truftec  in  truft  for  his  daughter. 
The  Lord  Bellamont  died,  and  die  Cogplzof 
(who  was  feifed  of  lands  at  the  time  the  re- 
cognizance was  taken)  being  about  to  fell  his 
eftatesj  die  purchafer  prevailed  upon  the  truf- 
tee  to  acknowledge  fafisfaAbn  on  the  rer 
cognizance,  which  the  tniftee  di^  accoidr 
ingly.     Upon  a  bill  by  ceftuique  truft  X»  be 
relieved  againft  this  breach  of  truft,  thf  lord 
chancellor  decreed  the  truft^e  tp  pay  jhp 
principal  money  and  damages^  iipt  excepdipg 
the  penalty  of  the  recognizancie-    Note  tJiiB 
difference  between-  notice  in  this  cafe,  and 
in  the  preceding  one^ 

But  notwithilanding  this  equitable  coa^ 
ftru&ion  refpedting  the  alienations  of  the 
truftees,  and  ceftuique  truft,  yet  ftill  no  atS: 
of  ceftuique  truft  alone  can  diveft  the  legal 
eftate  out  of  the  truftees.  Therefore^  if  it 
ihould  fo  happen,  that  ceftuique  truft  for 
years  ftiould  alien  his  intercft  in  the  term, 
and  before  the  grantee  of  ceftuique  truft 
could  obtain  a  conveyance  of  the  legal  eftate 

I  from 
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from  the  truftees>  the  truflees  fhouTd  grant 

the  term  itfelf  to  a  purchaier  for  a  valuable 

confideration*  and  without  notice;  in  this  cafe 

the  grantee  of  the  truftees  would  hold  againft 

the  grantee  of  ceftuique  truft ;  for  the  for* 

mer  has  not  only  a  legal  dtle  to  the  term^  but 

alio  an  eqmtahle  one,  equal  at  leaft  to  that  of 

the  grantee  of  ceftuique  truft:  and  it  is  a  rule 

of  equity,  that  where  the  equity  of  the  parties 

is  equal,  he  who  has  the  law  on  his  'fide  fhall 

prevail  *.  This  doftrinc,  with  refped  to  terms  ^^^^  "*^  '• 

of  years,  appears  by  the  cafe  of  Rooke  v.  J^";^*^*^ 

Staples,  cited  before,  and  by  that  of  Baker  »9»-*'« 

v.  Sir  W.  Lee,    as  reported   by  Jones  *";  ^^^^^ 

which  latter  cafe  does  not  feem  neceflary  to 

bo  ftated  here.    I  muft  obferve,  that  the  cafe 

of  the  Attorney  General  v.  Lord  Gare'  does  'Bam.cha. 

Rep.  145. 

not  contradict  this  rule  of  equity.  In  that 
a  corporation  made  a  long  leafe  in  truft 
for  themfelves:  but  amtinmng  in  pojpiffion^ 
they  made  leafes,  and  adtually  fold  part  of 
the  land  without  the  concurrence  of  the 
truftees.  Afterwards  the  adminifbator  of 
the  furviving  truftee  alfo  made  a  leaie.  It 
was  decreed  in  chancery,  that  the  leafes  made 
by  the  corporation  ihould  be  eftablifhed  in 
preference  to  that  made  by  the  adminiftrator 
of  the  truftee.    But  in  order  to  make  this 

F  decree. 
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^trtCy  the  coQit  hdd^  from  the  parfieutdr 
drcwnftafices  of  the  cafe^  that  the  origmal 
leafe  itfel^  iv^Rfe  by  the  cofpontkm  in  truft 
tor  themielves^  ihodtd  not  be  e&siMlhcdt 
cortfeqacntly,  iftisi  was  not  eftaMifhed,  the 
legal  ctate  in  the  land  nauft  have  continued 
in  die  cofporadoA  at  die  time  the  kafes  were 
teade*  Befides^  k  was  particularly  provided 
in  the  original  leafe,  diat  the  truftees  fhould 
not  make  feafes  without  the  confenc  of  the 
corporation. 

It  ieems^  that  if  ceftuique  tmft  of  a  terni 

commits  felony,  this  is  a  fbrfeiiure  of  the 

N&^^"^^*  *r^'-      He  fliaU  likewifc  forfeit   it  upon 

Hob.liijcAk.   ^^  outlawry  in  a  perfonai  a£tionr      This 

Cen^,9o.         fccms  rather  hard;  for  bv  the  common  law 

Hard.  490*  '  * 

eeftuique  ufi  did  not  forfeit  his  ufe  for  felony 
or  treafon ;  and  this  is  the  more  fingular,  as 
ft  has  been  held,  that  if  a  trirflec  for  years  is 
attainted  of  treafon,  the  king  fiiall  hold  the 
b  1  Rou.  ab.      lands  divefted  of  the  truft  ** :    fo  that  the 

lands  and  truft  are  liable  to  be  forfeiied  both 
by  the  a6t  of  the  truftee  and  ceftuique  truft, 
which  renders  a  truft  term  in  this  refpcft 
lefs  eligible  than  a  legal  one.  However,  a 
term  attendant  on  the  inheritance  is  not  for* 

feitaUe 
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/ekaUe  £of  felony^  though  it  is^  like  die  tru^ 

4jf  the  famd  itfdf,  fprfeitoble  for  W^t  \  /)Y    •Hwd.  4I9. 

The  leglflacurei  and  the  courts  of^Uttjr^ 
hare  endieavoured,  in  many  rei|>ed:s,  to  vt%^ 
der  the  eftate  of  ceftuiqUe  truft  upop  tfatf 
f^me  jfooting  as  a  legal  eftate.  This  con^ 
ftru£bian  has  f^artioilarly  taken  place  with 
telpe£b  to  creditors^  Bf  the  exprefs  wgrda 
of  the  ftatute  of  frauds  %  truft  eflates  (under  ^  »9  <^-  ^ 
which  words  are  included  tnifls  of  terms) 
are  liable  to  execudons  on  judgments^  fta-- 
tuces>  and  i:e£pgnizance8.  NoW|  by  the  leg^ 
oourfe  of  conftruftion,  ,^e  lands  were  ^ 
liable  to  the  debts  of  the  truftee :  but  here 

ft  ■  a 

the  couru  of  equity  interfexicd,  and  held  that 
though  the  confeflion  of  judgment  by  a 
uuftee  4Tiight  be  confidered  as  a  lien  upoii 
his  truft  ciiUte  at  law,  yet  in  equity  it  would 
not  affefi:  it ;  fer  the  eftate  itfelf  in  equity 
would  not  belong  to  the  trufteej  but  to  cel^ 
ituique  truft  %  So  too  though  by  the  com^*  *  ^  **•  ^^^^f 
mon  law  ufes  were  not  held  to  be  affi^  ^'^^  ^ 

heir  or  e;jcccutor  *^,  yet  the  courts  of  equity,  ^<c».  x^i^w 
iince  the  inopodu&ion  of  truft%  have  adopted, a 
more  juft  and  liberal  iyftem«  and  repeacec^y 
held,  that  the  truft  of  a  term  is  legal  aflets 
in  the  hands  of  die  executor  K    Thcwfore,  if  '  l**'^J^<' 

F  a  at«rm  ^^'**^. 
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in  equity,  the  fame  as  if  fhe  hod  dip  term  itf 
» 3  R«p.  cha.     felf  in  her  \ 

a*  3, 224. 

With  refp^a  to  the  Hmkation  of  the  truft 

of  a  term,  it  is  now  fettled,  that  it  nr^uft  have 

ait  fame  eonllni6tion  as  the  legal   eftate 

•'jP.w.^s^    ^oiiild  hare  had\  Therefore,  if  the  truft  of 

tVczey,  655, 

il  t^rrh  i^  de^ifed  to  A.  and  the  heir^  of  hit 
bod^i  remairider  to  B.  diis  remainder  to  B» 
is  Tdid  i  and  hotwithftanding  the  liihicaoM 
to  the  heirs  of  the  body  df  A.  the  whole  of 
ch^  term  vefts  in  A :  for  it  is  agreed,  that 
Ow4!2^:J^  woJ-ds  bf  a  Will,  when  ufed  in  regard  txi 
a  freehold,  will  givt  an  exprtjs  fmehold  dbtt 
tail  \  there  the  fame  words  applied  to  a  term 

<3P.w.259.    tHU  paik  the  lArhole  inc^reft  in  fuch  term% 

Therefore,  if  the  tnift  of  a  term  is  limited 
to  A.  fer  life,  and  immediately  from  and 
after  the  death  of  A-  to  the  heirs  of  the  body 
of  A.  lawfully  to  be  begotten,  remainder 

y  2  vewy,  233.  over,  the  whole  term  vefts  in  A  '^Z   But  if 

KUbwnfc  ^  ^'    the  words  of  a  dcvifc  would,  in  caie  of  « 

freehold,  only  pafs  an  eftate  tail  by  imfUio- 

•  3  P.  w.  %s%.    ffffff^  then  it  (eems  the  remainder  is  good  % 

Thus  a  deviie  to  A.  df  a  term,  and  if  A* 
died  leaving  no  ijkey  then  to  B.  the  remainder 
^  B.  is  godd>  and  A»  takes  only  an  eftate 

for 
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lbr*fe^---— Wc  will  now  return  tx)  the  ftatutf  ^iv.vr.esi, 
of  Richard  the  firit.  ,  * 


.    Perkins  fay8%  ^  If  ceftuique  vfe  be  of  a  cp^itcc  it 

''  reverfion>  he  may  grant  the  lame  is  vdtt 

^f  as  if  he  were  in  poiTefCon^  and  that  by  the 

^*  ftatute  of  Richard  the  thirds  made  in  the 

-"  firft  year  of  his  reign^  cap.  i.'*   But  Per.- 

kinsj  in  this  inftance,  as  in  many  others 

cites  no  authority  fi>r  his  aflertion ;  and  it  is 

direAly  contradided  by  the  decifion  in  De- 

Earner's  caie"";  for  there  it  was  determined^  «Fiowd.34S. 

that  the  ftatute  only  inteqded  to  give  tb^ 

prefifHf  pofieflbr  of  the  ufe  a  power  of  aliena^ 

€ion»  and  did  not  extend  to  thole  in  remaior- 

der  or  reverfion  i  dierefbre  a  remainder-maii 

or  reverfioner  might  alien  the  Mfe  (as  they 

m^he  have  done  before  the  ftatute)  yet  they 

Co\M  not  alien  the  land  itfelf  ^  '  bto.  tit.  feoff. 

aL  ufest  pL  44. 


B.  N.  C.  75;. 

So  too  the  ftatute  was  adjudged  only  to 
include  thole  who  had  a  prelent  yfe  in  ^» 
and  not  thole  who  had  only  a  qaked  ri^t  to 
a  ule  <.  Therefore,  if  A.  was  fei&d  to  the  t  Piowd.  351* 
vie  of  B.  and  enfeoffedC  i  Bp  had  no  way  of  re- 
gaining his  ule,  but  by  the  entry  of  the  feofiee^ 
and  lutil  the  ule  was  reyeftcd  in  B*  had  no 

F  4  po^?^ 
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|K>wer  of  aliening  it  by  the  ftatute  of  Richard 


*  Giib.  ufcs,  »7,   the  third  \ 


It  was  held^  that  if  after  this  ftatute  a 
feoifee  to  ufes  had  been  diileiied,  and  cef- 
tuique  ufe  had  releafed  to  the  diileifor;  or  if 
the  diffeifor  had  enfeoffed  a  ftrangcr  j  in  ei- 
ther cafe  the  entry  of  the  feoffee  was  com- 
» pi<fwrd.  351,    plctely  barred '. 

A  ceftuique  ufe  by  this  ftatute  might  make 

a  leafe  for  years  rendering  rent^  for  which  he 

*i7H.8. 13-     might  bring  an  aftion,  but  could  not  avow  \ 

aL  ufes,  pi.  6.     And  it  has  been  held^  that  a  relervation  of 

rent  by  ceftuique  ufe  would  carry  it  to  the 

heir,  without  being  particuWly  named  for 

i»,H.  7*5.       thatpurpofe  \  However,  though  ceftuique  ufe 

«fes»  pi.  I's.       was  enabled  to  make  a  leafe  for  life  or  years, 

yet  the  reverfion  was  ftill  in  the  feoffees,  who 

might  have  brought  an  aftion  notwithftand- 

» 5  H.  7.5.b.    ing  the  want  of  privity  ".     The  ftatute  was 

snade  for  the  advantage  of  the  leflee  or 
feofiee,  and  not  for  the  advantage  of  the  cef- 
tuique ufe  or  feoffor.  Therefore,  if  ceftuique 
ufe  had  entered,  and  afterwards  made  a 
feoffment,  ftill  the  feoffment  did  not  purge 
the  tort,  but  the  feoffees  might  have  had 

their 
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their  aflizc ".  This  ftatutc  muft  alfo  be  ua-  ■  s  h.  7.  s-  fc» 
derftood  only  of  alienations  during  the  life  of 
ceftuique  ufe;  therefore  it  has  often  been 
held^  that  a  ceftuique  ufe  could  not  deviic 
the  land  by  the  equity  of  id  Rich.  3d,  how- 
ever he  might  have  been  able  to  devife  the  u(e 
by  the  common  law ".     This  conftrudbion  of  •D3rer74.fc   • 

143.  a. 

the  ftatute  was  for  very  obvious  reafons. 
Though  the  ftatute  eftablilhed  the  legal  con* 
vey  ances  of  ceftuique  ufe,  yet  neither  the  words 
or  the  equity  of  it  could  have  been  adjudged 
to  countenance  his  tortious  a6ts.  For  lands 
from  the  time  of  Richard  the  third>  to  the 
32  Hen.  8.  were  not  devifable. 

This  ftatute  of  Rich.  3.  was  faid  to  have 
introduced  a  new  (pedes  of  feoffments,  which 
differed  from  the  fcoffincnt  by  the  common 
law  in  many  relpe6ts.  This  difference  is 
explained  in  the  Lord  Sheffield's  cafe ' :  it  is  •S'^,*';^'^- 
there  faid,  ^*  Feoffifnents  are  the  antient  con-  »» J**^-  '• 
*'  vcyances  of  the  Und  j  but  feoffments,  ac- 
cording to  .the  ift  Rich.  3d,  are  upflarts, 
and  have  not  had  continuance  above  150 
years.  In  cafe  of  feoffTments  at  common 
**  law  the  feoffw  ought  to  be  feifed  of  the 
'*  lands  at  the  time  of  the  feoffment ;  but  if 
^^  a  feoffment  be  according  to  the  ftatute 
4  "  ift  Rich, 


u 

4€ 


€€ 
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^*  i&  Rich*  id,  in  fucfa  Cafe  die  feofFor  oecdeth 
''not  be  in  pofleflioo.  Feoffmeots  at  ^ 
^^  common  law  give  away  both  the  eftacos 
^  and  rights ;  but  feofFments  by  the  flacuce 
^  ill  Rich.  34  give  the  eilateSj  but  not  the 
rights.  In  cafe  of  feoffment  at  die  com- 
mon Iaw>  the  feoffee  is  in  the  per,  viz.  by 
*'  the  feoffor  -,  but  in  cafe  of  feoffments  by  the 
*'  ilatute  of  I  ft  Rich,  jd,  the  feoffees  are  in 
**  the  fofi^  viz.  by  the  firft  feoffees.  14  H.  $• 
*'  10.  Brudnd  fays,  fbaf  a  feoffment  by  c^- 
^  tuique  ufe  by  the  fiatute  ifi  Rich.  3^  '  is  like 
to  fire  m  ofaftifUi  fo  as  all  the  fire  which 
Cometh  out  rftbeftint  wiU  not  f often  upon  any 
thing  but  tinder  or  gunpowder.*  In  another 
^'  place  i  ^  Cefluique  ufe  makes  the  feoffment 
'^  as  fervant  to  the  feoffees,  and  if  not  as  fer- 
*'  vant  to  die  feoffees,  yet  at  leaft  as  fervant 
"  to  die  flatute  of  ift  Rich.  3d/* 

It  has  likewife  been  held,  that  if  a  lord  or 
a  grantee  of  a  rent-charge  had  been  alfo  cef- 
tuique  ufe  of  the  land,  and  after  the  flatute  of 
ift  Rich.  3d.  cefhiique  ufe  had  made  a  feoff- 
ment in  fee  of  the  land,  though  the  land 
paffed  fix>m  the  feoffees,  and  his  feoffment  was 
warranted  by  the  ftatute,  yet  the  feigniory  or 
4Co.Litt.3i.a.  xem-charge  was  exdn£k  by  his  feoffment^. 

GUb.iifes,  3t.  A     1 

^  And 
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And  lafify^  h  was  held»  Qmt  cdhiiqae  vfir  wa^ 
bound  in  a  ftatute  lAcrchant,  ftatute  ftaple, 
and  bjr  elegit,  by  tl^e  HPQrda  of  tha  ftatute 


t  Rich.  3 '.  '  7  H.  7.  «• 

Bro.  feoif. 


I  truft  I  ftand  excufod  fix*  thb  bag  di« 
grefiioD  on  the  expplition  of  the  ftatute  of 
ift  Rich.  3d.  Many  of  the  kws  indeed  re«» 
lating  to  this  ftatute  are  now  rendered  obfb« 
kiej  and  indeed  unhecefikry^  by  the  ftatute  of 
b7  H.  8.  c.  10;  but  though  at  this  day^ 
ftri&ly  ^leaking,  they  are  ufelefi,  becaufe  the 
ftatuoe  itfelf  is  now  of  no  udfity,  yet  a  know* 
ledge  of  them  muft  lead  to  a  better  under* 
ftandmg  of  die  prefent  law  of  trufts^  and  at 
any  rate  muft  afibrd  fatk&Aion  to  the  cu- 
rious. What  has  been  faid  relating  to  terms 
of  years  is  abfdutdy  proper  to  be  known  i 
fer  tbey^  as  has  beoi  fakl^  are  not  comprized 
within  the  ftatute  of  27  H.  8.  Indeed  I 
haye  been  die  more  pardctdar  in  the  expofi* 
tion  of  the  ftatute  i  Rich.  3.  efpecially  as 
moft  kgd  writers  have  made  very  few^  if 
«ny  obfervadons  upon  it.  The  ftatute 
ay  H.  8.  c.  10.  ftems  to  have  engrofied 
iheir  chief  attention* 

But  to  proceed  with  our  account  of  ftatutes 

con- 


aL  ofcsi  f/L  •  Jf 
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concerning  ufes:  Richard  die  thirds  when 
Duke  of  Gloucefterj  had  frequendy   bee& 

^  z  comm.  331.  made  a  fcofFec  to  ufes '.    Now  as  the  kuig. 

could  not  be  feifed  to  a  ufe  as  the  law  then 

«iiifin.  ftood,  and  ilands  to  this  day*,  upon  the 

afTumpdon  of  the  crown  Richard  would  have 
held. the  lands  difcharged  of  the  ufes.  Thcre- 

▼»Comin.33»-  fore,  as  Sir  William  Blackftone  obfervcs% 

to  obviate  fo  notorious  an  injuftice,  an  aft  of 
parliament  was  immediately  pafled,  which 
ordained,  that  where  he  had  been  fo  enfeoiled 
joindy  with  other  perfons,  the  land  fhould 
veil  in  the  other  feoffees,  as  if  he  had  never 
been  named;  and  that  where  he  flx)od  folely 
enfeoffed,  the  eftate  itfelf  fliould  veil:  in  cei^. 
tuiqueufci  in  like  manner  as  he  had  the  ufe* 

The  very  firil  aft  of  parliament,  which 

pailed  in  the  fuccerding  king's  reign,  was 

« I  H.7.  c  X-    relating  to  ufes  '.     For  the  ftatute  i  Hen.  7. 

made  zformedon  maintainable  againil  the  per- 
nors of  the  profits  of  lands  enfeoffed  to  ufes« 
It  alio  allowed  the  tenant  in  the  iame  afbion 
to  have  aid^  prober ^  voucher^  and  other  ad- 
vantages ;  that  the  tenant  ihould  alio  have  his 
age,  and  other  advantages  and  recoveries 
againil  the  pernors  of  the  profits,  and  their 
fcofites. 

By 
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By  this  ftatute  we  perceive,  that  the  pre* 


ceding  a6b  %  which  gave  a6tions  againit  the  ^  i  R*s«  c.9. 
pernors,  did  not  extend  to  zformedon.  u  H.  6.  cj. 

This  ftatute  alfo  (which  only  gave  a  for- 
medon  by  exprefs  name  againft  cejiuique  uje) 
was  conftrued  to  extend  to  a  Jcire  facias  to 
execute  an  eftate  tail  in  remainder  by  equity*.  » x  Co.  131. h. 
But  in  the  Conftrudion  of  this  aft  it  was 
held  in  a  cafe,  where  a  Jcire  facias  was 
brought  againft  the  pernor  of  the  profits,  that 
the  pernor  fhould  not  vauch  in  zfcire  facias ; 
for  the  aft  fhould  be  intended  to  mean  fuch 
aftions  in  which  he  might  vouch.  And  the 
words  of  the  aft  did  not  alter  the  law  of 
vouchers,  and  give  to  the  pernor  any  new 
voucher*.  •izCo.6ft.b. 

Among  the  inconveniences,  which  attend- 
ed the  introduftion  of  ufes,  it  was  found  that 
lords  loft  the  benefit  of  wardfhip,  &c.  there* 
fore,  by  a  flatute**  made  in  the  fame  king's  b^n.?.  ciy. 
reign,  it  was  provided,  diat  the  heir  of  cef- 
tuique  ufe  holding  his  lands  by  knight  fervice 
within  age  fhould  be  in  ward ;  and  of  full 
age  fhould  pay  relief.  On  the  contrary,  for 
the  benefit  of  the  heir  6f  cefluique  ufe,  the 
fime  ftatute  provided,  that  he  fhould  have 

aa 


in  d&ion  of  wafte  ^Mnft  his  psirdxm  com* 
nakcmg  w^fte. 

As  this  ilatute  oiily  namcid  the  tefture  of 
kiught  ienrice^  it  wi^  h44  diM  k  liid  not 

« jcnk.  Cent,     extend  to  lau^s  held  ji^  ibccai^  % 

190. 

I>yer,  174.  b. 

B.  N.  c.  ,5.         ^j^  ^^^  ihxxxtes  which  wis  made  relative 

to  ufes,  feeois  to  have  &ken  away  from  cef- 
tuique  life  a  very  ^ene  priv^ege,  viz.  that  of 
haying  his  Und$  iecvred  from  the  ffoe^ffe^ 

'  19  H.  7.  c.  15.  of  kw  refpe<3jfig  executions.  By  the  1 9  H-  7  *. 
"^"  ^^'  .liic  lands  of  ceftuique  «fe  fhaU  t>€  put  into 
execution  &r  his  debt  due  by  juc^itsient. 
The  lands  of  ceftuiquf  ^it  were  ^  made 
liable  to  iattsfy  tKe  d^^  lQr4  of  Ms  relief 
heriot^  and  other  duties.  Cefhiique  ui$  alio 
was  allowed  to  have  the  fame  advantages  as 
he  might  have  done,  4f  he  had  been^nant  of 
the  land.  And  laftly,  ceftuique  ufe  betfig  9, 
bondman,  his  lands  were  /eizable  by  t^  lord. 

We  have  before  feen,  by  the  ftatute  of  j  5 
Rich.  2.  c.  5.  that  lands  conveyed  to  the  ufe. 
of  religious  houfes>  or  bodies  corpos'atej  were 
amortized  by  licence  from  the  crown.  But 
that  ftatute,  it  was  held,  did  not  extend  tp 
conveyances  made  in  tinoft  10  the  ufe  <tf' 
I  pariih 


Z' 
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liariik  churches^  Atptlh  ckurck^ir6eti!Si 
oompanies,  fiacemidesy  &c  ere£ked  hj  cam* 
m$n  afim  widiout  any  cerponumy  or  in  ocker 
words,  to  the  ufe  of  companies  incorporate. 
Now  theic  alxosacions  were  as  pr^udicial  to 
the  lords  as  alienatioos  in  mortmain:  for 
tliey  tkeiseby  loft  their  wards,  heriocs,  reliefs, 
&c%  To  remedy  diis  miichief  was  the  ftatute  ^iCoij.u 
of  23  Henry  8.  made  \  It  recites,  *^  That  by  f  23  h.  s.  c.  m 
^^  reaibn  of  feoffments  made  of  truft  of  ma« 
^  aors,  Arc*  to  the  nfe  of  parHh  churdies, 
^'  chapels,  churdiwardens,  guilds,  fraterni- 
^^  ties,  commonalties,  companies,  or  bro* 
^  therhoods,  ere£bed  or  made  of  derotion,  or 
by  C0nmcn  affent  of  the  people,  ^witbiManf 
corforaimy  and  to  the  ufes  and  intents  to 
haive  obits  perpetual,  or  any  continual  fer« 
**  vice  of  a  prieft  for  ever,  &c.  or  to  any 
^'  odier  like  ufes  and  intents,  there  groweth 
tx>  the  king  our  fovereign  lord,  and  to 
other  lords  and  iubje£ts  of  the  realm,  the 
^'  fame  like  lofles  and  inconveniences,  and  is 
^  as  much  prejudiciid  to  them,  as  doth  and  is 
"  in  cafe  where  lands  are  aliened  in  mort-* 
^  main :  Be  it  therefore  ena&ed,  That  aU  and 
^  every  fuch  ufes,  intents,  and  piHpofes,  of 
^*  w4»t  name,  nature,  or  -quality  the  fame 
^•fhall    be    called,    &c,    Ihall   be  utterly 

^*  void  i 


•u 


u 


<c 
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^  void ;  and  if  any  pcrfon  in  defraud  of  this 
^^  ftotute  do  bind  their  heirs,  &€•  that  then 
^^  every  &ch  pain,  penalty,  craft,  colour,  and 
"  every  other  things,  &c.  (hall  be  utterly 
*^  void:  And  that  this  ftatute  Ihall  be  al* 
**  ways  interpreted,  8rc.  moft  beneficially  to 
^'  the  deftrudtion  of  fuch  ufes,  &c.  and  of  all 
"  odicr  like  ufes  and  intents." 

I  £ball  make  a  few  obfervations  on  this  fta- 
tute.— In  the  firft  place,  this  aft  was  made 
to  prevent  conveyances  of  land,  &c.  in  truft 
for  fuperftitious  purpofes,  fuch  as  to  pray 
fer  fouls  fuppoled  to  be  in  purgatory,  and  the 
like ;  which  fuperftitions  and  errors  had  crept 
into  the  Chriftian  religion  previous  to  the 
acknowledgment  of  Henry  the  8  th  as  the  fu- 
c  I.  Co.  24-  ^    preme  head  of  the  church  of  England  K    But 

it  never  intended  to  prevent  alienations  in 
truft  for  good  and  charitable  purpofes ;  fuch 
as  for  finding  of  a  preacher,  maintenance  of  a 
fchool,  relief  and  comfort  of  maimed  foldiers, 
fuftenance  of  poor  people,  reparation  of 
churches,  highways,  bridges,  caufies,  difcharg- 
ingof  poor  inhabitants  of  a  town  of  common 
charges^  for  making  a  ftock  for  poor  labourers 
in  huA^andry,  and  poor  apprentices,  and  for 

the 
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the  marriage  of  poor  virgins^  and  other  like 
charitable  ufcs  \  *4  co.  m.  a, 

I  Co.  m6.  a« 
Hob.  136, 

adly.  This  aft  does  not  make  the  convey- 
ance itfelf  void,  nor  gives  the  lord  any  dtle 
to  enter  for  mortmain  (like  the  15  Richard 
2.  c.  5.):  but  only  makes  the  ufe  void. 
Therefore  if  the  feofiment  be  within  this  (ta« 
tute,  the  feoflees  (if  no  confideradon  is  ex* 
prefled)  notwithftanding  the  declaration  of 
ufes  Ihall  ftand  feifed  to  the  ufe  of  the  feofibri 
and  his  heirs ;  but  if  there  be  a  confideration^ 
€ver  fo  fmall>  exprefled,  then  the  feoffees  will 
ftand  feifed  to  their  own  ufe  ^  <i  Co.  m«  <^ 

3dly.  All  alienations  of  property  to  fuch 
charitable  ufes^  as  are  not  within  this  ftatute^  in 
fuch  manner,  and  of  iuch  fpecies  of  property^ 
as  are  not  reckoned  to  come  within  the  ftatutc 
a7  H.  8.  c.  lo.  for  transferring  ufes  into  poflef« 
fion,  fuch  alienations  or  limitation  of  ufes  will 
not  be  executed  by  that  laft-mentioned  fta-^ 
tute>  but  remain  as.  truits  to  be  performed  in 
equity.  Therefore  if  a  term  be  given  to 
truftees  in  truft  for  a  charity,  the  legal  intereft 
in  the  term  muft  remain  in  the  truftees  to 
anfwer  the  purpofcs  of  the  truft  \  ^%?.  w.  liu 

G  4tWy, 
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4thly«  If  a  man  enfeoffs  two  or  dirce  |5er^ 
fbns  and  their  heirs  in  trufij  and  to  the  intent 
that  the  inhabitants  of  fuch  a  place  flioidd 
have  a  ftce  fchool>  or  in  truft  to  maintain 
poor  children^  &c.  i  this  truft  is  not  exe^ 
cutcd  by  the  ftatute  of  27  Henry  8.  c  io« 
for  the  lands  muft  remain  in  the  truilees  to 
anfwer  the  purpoles  of  the  trufts^  and  there- 
Uv«»-  s«t.    fore  not  a  ufe  executed  by  the  faid  ftatute'* 

One  reafbn  for  this  con|faTi6tion  is,  becaufe  a 
ufe  cannot  be  Ikniced  to  a  parifli,  or  any  inde- 
finitje  multitude,  by  a  general  name,  it  being  no 
cotporation,  and  without  any  public  allow-* 

•  ig  H.  7«9-  ^*  ance  *«    But  this  limitation  of  the  ufe  is  good 

as  a  trufi^  Another  reafon  is,  becaufe  it  is  a 
lule  ia  chancery,  according  to  feveral  reiblu* 
jtions  (which  we  have  partly  confidercd,  and 
Aiall  take  notice  of  more  fully  hereafter)  that 
where  lands  are  given  to  truftees  in  truft  to 
pay  the  profits  over,  the  lands  muft  continue  in 
the  truftees  in  order  to  perform  the  truft  \  and 
therefore  the  trufts  are  not  ufes  within  the 
ftatute  of  ay  Henry  8.  but  mere  trufts  in 

•  Vide  I  Eq.     chanccry  "• 

ab*  383.    Vide 
fapraiAtoiOySc 

^  There  are  many  other  fiatutes,  befides  this, 
relating  to  the  regulation  of  gifts  to  charita- 
Ne  hTcs  y  but  as  thei$  ftatutes  do  not  alter 

the 
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^  conftrodion  here  made»  rekdve  to  the 
execution  of  the  legal  eftacc  in  the  trufteetf 
an  expofidon  of  them  does  not  properly  bo- 
long  to  this  work*  Thofe  who  wi(h  to  fee 
further  into  this  ntutter  are  particularly  re- 
ferred to  the  a£b  of  4  j  Elizabeth  c  4.  and 
9  Geptge  2.  c  36.  I  (hall  only  add  here» 
that,  generally  Ipeaking,  the  ftatutes  of  chad-* 
table  ufes  lupply  all  defe6b  of  aflurances  made 
to  charities  %  Therefore  a  devife  or  appoint-  o»Tern.  755. 
ment  to  a  charitable  uie  bjr  tenant  in  tail,  with- 
out previoufly  levying  a  fine,  or  fuffering  a  re- 
covery ',  or  an  appointment,  or  devife  of  co^  p  i  p.  w.  247* 
pyhold  lands  by  a  wIUk  without  any  furren- 

der%  will  effe£hiallv  in  the  firft  inftance  bar  ^»Vcni.4S3» 

454. 

the  entail,  and  in  the  lecond  pals  the  copyhold. 
But  it  feems  a  nuncupative  will  of  a  rent  was 
void  even  before  the  ftatute  of  frauds^  By 
the  34  Elizabeth,  an  appointment  of  lands 
without  deed  was  good ;  but  fince  the  (btute 
of  frauds,  which  as  to  diat  repeals  the  34  Elia>- 
.  abeth,  an  appointment  of  lands  to  a  charity 
by  a  will,  not  attefted  by  three  witneflcs,  is 
vcrid '.  '  y\4e  I  f.  w. 


H^M9* 


W«  have  now  taken  a  ftiU  furvef  of  all  the 
ftatutes  relating  to  ufes,  previous  to  the 
fiatutc  of  27  ticpry  8.  c.  lo,  at  leaft  aU 
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thofe  which  I  am  aware  of.  Thefe  (tatutes 
all  tend  to  confider  cefimque  ufe  as  the  real 
owner  of  the  land ;  and  indeed  he  was  made 
•completely  fo  by  the  27  Henry  8.  c.  id. 
But  before  we  enter  into  a  difcuflion  of  that 
laft  ftatute,  it  will  be  neceffary  to  confider  the 
learning  relating  to  ufes  before  its  being 
cnadled;  which  will  alfo  explain  to  us  the 
realbns,  why  the  l^iflature  interfered  to  cor- 
reft  ufes :  For,  during  the  time  of  their  fepa- 
rate  exiftence,  they  had  undergone  many  nice, 
and  fubde  refinements ;  and  though  we  have 
already  feen  many  afls  paifed  to  prevent  any 
injuftice,  which  diefe  refinements  naturally 
produced,  yet  none  of  them  were  found  fut 
ficiently  effedual  to  deflroy  them  completely. 
it  muft  be  remembered,  that  whatever  is 
about  to  be  faid  of  ufes,  previous  to  our  ob- 
fervations  upon  the  27  Henry  8.  c,  10.  muft 
J:>e  underflood  as  being  fubjeft  to  the  ftatutes 
before  recited. 

In  conlidering  the  nature  of  ufes,  I  (hall 
firil  enquire  what  were  the  requifites .  to  be 
obferved  in  raifing  ufes  j  and  then  what  were 
the  properties  of  thefe  ufes,  when  raifed.  In 
ihe  foregoing  pages  I  have  been  led  to  anti- 
cipate 


cipate  many  things^  which  properly  apply  to. 
this  place. 

Firft  then^  in  order  to  raife  a  ul<^  there 
iibould  be  a  perfon  or  perfons  capable  to  ftand 
feiied  to  a  ufe.  Now  frimd  facie  every  com- 
mon perfon  can  ftand  feifed  to  a  ufe :  there- 
fore it  will  be  the  bed  method  to  fee  who.are 
exceptions  to  this  rule ;  or  rather  who  have 
AOt  this  capacity.  A  ufe  was  before  defcribed. 
€0  be  a  truil:  or  confidence,  which  is  not  ifTu- 
ing  put.  of  land>  but  as  a  thing  collateral,  an- 
nexed ia  privity  to  the  eftate,  and  to  the  per- 
fon, touching  the  land.  It  follows  from  this 
explanation  of  a  ufe,  that  whenever  the  legal 
citate  of  feoffees  to  ufes  vefts  in  a  perlbn,  in 
whom  the  confidence  of  perfon^  or  pivity  of 
ejiatefaily  there  the  ufe  is  either  deftroyed,  or 
for  a  time  fuipended.  Therefore^  a  lord  by 
efcheat,  or  the  lord  of  a  villein,  could  not 
ftand  feifed  to  a  ufe^  becaufe  the  title  of  the 
lord  was  by  reafon  of  his  elder  tide,  and  that 
accrued  to  him  either  by  reaibn  of  the  feig- 
fiiory  of  the  land,  or  of  the.  villein ;  which  dde 
was  higher,  and  elder  than  the  ufe,  or  confi- 
dence, and  therefore  could  not  be  fubjef):  to 
it.  And  the  fame  rule  applies  to  a  lord,  who 
enters  for  mortmain,  or  who  recovers  by  s| 
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Airavk>  ttt.  fer  his  tide  ts  paramount  to  t&e 

»  1  Co.  itt.  a.      ufc  •. 
B.  N.  C.  6o. 

Tenant  by  the  cotntefy  cannot  ftand  fbife^ 

to  a  ufe;  for  he  is  ht  by  the  ad  oT  law  in 

confideration  of  marriage,  and  is  not  in  in  pri- 

*  r  Co.  111.  a.    vity  of  cftatc  *.    And  it  feems  by  the  better 

uf^  pi.  4^.  *     opinion,  that  a  tenant  in  dower  cannot  ftand 

.  c.  60.      ^j^^j  to  a  ufe ;  and  that  for  the  fame  reafon 

as  tenant  by  the  courtefy  5  for  one  is  m  by 

Tibid.  die  aA  of  the  law>  as  much  as  the  others 

This  opinion,  however,  has  been  doubted  by 
Gilbert,  though  he  feems  to  acquiefce  in  it  in 
^Giib.«f€s,Tiii  another  place  \    So  neither  can  a  difleizor» 
'^**  abator,  or  intruder  be  feileii  to  a  ufe,  al- 

though they  have  nodce;  for  the  ufe  is  not 
annexed  to  the  pofleflion  of  the  land,  which 
each  of  them  have,  but  to  the  privity  oftjlate, 
which  is  denied  to  them  all :  for  they  are  not 
in  in  privity  of  the  ejlate^  to  which  the  ufc  is 
annexed,  but  in  the  pqft  \ 


'  t  Co.  111.  t* 

139.  b. 


Though  there  be  privity  of  eflate,  yet  if 
confidenct^  either  expreffed,  or  implied,  fail  in 
the  perfon,  the  ufe  is  either  dcflroycd,  or  fuf^ 
pended.  Thus,  if  a  feoffee  to  ufcs  infcoff 
another  upon  good  conlideration,  who  has 
alfo  no  notice  of  the  former  ufb,  here  there 

is 
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is  privity  of  cftate  j  yet  as  there  Is  no  con$- 

dence  in  the  perfon  of  the  fecond  feoflfee,  the 

ufe  is  entirely  gone  ^.    But  if  the  feoffment  t  %  co.  i%%.  v. 

had  been  made  without  cmjideratim  to  one, 

who  had  no  notice  *,  or  with  a  good  confide-  •  ibid. 

radon  to  one,  who  had  nonce  *  i  in  either  cafe  *  pwwd.  351. 

the  privity  of  eftate,  and  confidence  of  per* 

<bn^  and  of  courfe  the  ufes,  arc  preferred. 

From  what  has  been  &id  it  appears,  diat 
if  diere  had  been  a  tenant  for  life^  remainder 
to  the  ufe  of  another  in  fee,  and  tenant  for' 
life  had  made  a  feoffment  in  fee  to  one,  who 
had  notice,  the  feoffee  could  not  ftand  feifed 
to  the  firfl:  ufe,  becaufe  the  yfe  was  annexed 
to  one  eftate,  and  he  was  in  of  another  \  to  ^i  Co.  1%^  h* 
too  if  there  had  been  ceftuique  ufe  for  life. 
Or  in  tail,  with  remainders  over  in  ufe,  and 
ceftuique  ufe  for  life  had  made  a  fep^hient 
over,  the  feoffee  wopld  not  have  ftood  feifed 
to  the  former  ufes  %  If  alio  a  feoffee  to  a  ufe  « Piowd.  t^u 
bound  himfelf  in  a  ftatute,  &c.  and  dieconuzee 
had  taken  out  execution,  he  fliould  have  ha4 
the  land  to  his  own  ufe ;  for  the  confideration 
of  law  was  fufHciendy  valuable  to  raife  the  ufe 
in  him  *.  So  too  in  a  cafe  fincc  the  ftatute  of  *  ?«>•  ^^  ^ 
ufes  %  where  A.  and  B.  were  feifed  to  the  ufe  of  •  Hob.  34S; 

;  .         .       EartofOr- 

J.  S.  in  tail,  remainder  to  the  ufe  of  W.  in  tall,  raoad's  cafo. 

G  4  remainder 
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remainder  to  the  ufe  of  the  right  heirs  of  J.  S ; 
A*  and  B.  and  J.  S.  made  a  feoffment  to 
three  peribns  to  different  ufcs.  Two  of  the. 
feoffees  had  notice  of  the  former  ufes.  It 
was  held  that  the  new  feoffees  could  not  ftand 
feifed  to  the  old  ufes  ^  but  as  the  two  feoffees 
had  notice  of  the  firft  ufes,  they  were  bound 
to  make  a  recompence  for  the  change  of  the 
old  ufes*  If  a  feoffee  of  a  manor  to  the  ufe 
of  A.  had  releafed  to  the  tenants^  they  would 
not  have  held  it  fubjeft  to  the  ufe  of  A  j  for 
the  feigniory  was  drowned  in  the  tenancy^ 
f  Bro.  feo£  ai«   which  they  h^d  to  their  owij  ufe  ^ 

ufes^pU  10*         ' 

The  king  cannot  ftand  feifed  to  a  ufe; 
therefore  if  lands  be  given  to  the  king  and  a 
common  perfon>  p&ur  term  de  leurvies^  to  cer- 

»Ba.ufcs,56.     tab  ufes,  the  ufcs  are  void  for  a  moiety'. 

« Ibid.  57.        Neither  can  the  queen  be  feifed  to  a  ufe 


m 


A  corporation,  abbe,  mayor,  commonalty^ 

aliens,  born,  and  perfons  attainted,  cannot  be 

» Br*,  feoff,  al   f^jf^^j  (q  ^  ufe ".   Therefore,  in  a  cafe  where  an 

uiesj  pi.  40.  '  , 

I.  Co.  ia».  a.     alien  and  another  were  enfeoffed  to  ufcs,  the 

moiety  of  the  land  went  to  the  crown,  dif-« 
•Dyer,  283.  b.    charged  of  the  ufcs  % 


A/cm  covcrf,  and  an  infant,  however. 


arc 
not 
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not  excluded  from  the  number  of  thofe  who 
are  capable  of  being  feifed  to  a  ufe  ^.  Before  f  Ba.  utes,  5!. 
the  ftatute  ofay  Heniry  8,  €•  lo,  if  they  had 
been  direfted  to  execute  the  eftate  to  the 
ceihiique  ufe,  or  to  another,  by  the  court  of 
chancery,  during  the  coverture,  or  infancy, 
they  might  have  afterwards  defeated  the  fame. 
But  fince  the  ftatute,  no  right  is  faved  to  them. 
At  this  day  an  infant  trufiee  may  levy  a  fine 
by  virtue  of  7  Ann.  c.  1 9.  impowering  in- 
fant truftees  to  convey  eftates.  But  lord 
Hardwicke  doubted  whether  the  judges  would 
permit  an  infant  truftee  to  fuffer  a  recovery^ 
unlefs  he  procured  a  privy  feal  for  that  pur- 

Concerning  the  limitation  of  ufes  upon  the  Vid,  rvip.  from 
eftate  of  tenant  in  tail,  for  life,  and  years,  fuf-  ^^^  ° 
ficient  has  already  been  f^d* 

Secondly.  As  there  ihould*  be  a  pcrlbn 
capable  of  being  feifed  to  a  ufe,  fo  there 
ihould  alfo  be  a  perfon  capable  of  receivings 
or  taking  fuch  ufe.  And  with  refpeft  to  this, 
it  may*be  obferved,  that  whoever  is  capable 
of  taking  the  lands  themfelves,  can  alfo 
take  the  fame  eftate  by  way  of  ufe  %  Thus  tshep.  t,  4S4. 
a  corporation  is  prevented  by  the  ftatutes  of 

mortmain 


(    90    ) 

mortmain  from  taking  lands  without  licenoe  j 
yet  as  they  may  purchafe  lands  with  licence^  lb 

« Shep.  T.  4*4-    may  they  have  the  ufc  of  lands  %    So  too  the 

king  cannot  take  any  thing,  but  by  matter 

^Bro:  feoff.  ai«  q£  rccofd'' ;  vet  as  he  can  take  an  eftate  in 

the  land,  fo  can  he  the  uje  of  the  land 
by  matter  of  record.  Therefore,  if  a  man 
levies  a  fine,  or  fufFers  s^  recovery  to  the 
king's  ufe,  and  declares  the  ufe  to  the  king 
by  a  deed  of  covenant  inrolUdj^  it  is  good  to 
raife  a  ufe  in  the  king,  though  he  is  no  party 

•^  Ba.  ufes,  60.    to  the  conveyancc.\    But  this  ufe  to  the 

king  ftiould  be  railed  by  a  conveyance  of 
record,  and  not  by  a  conveyance  merely  ap^ 
pearing  of  record  1  thus,  if  I  covenant  with 
J.  S.  to  levy  a  fine  to  him  to  the  king's  ufe, 
which  I  do  accordingly,  and  the  deed  of 
covenant  is  not  inroUed^  but  is  found  by  office, 
the  ufe  does  not  vcft  in  the  king ;  but  if  the 
covenant  had  been  to  enfeoff  J.  S,  to  the 
king's  ufe,  and  the  deed  had  been  inrolUd^ 
and  the  feoffment  found  by  office,  then  thq 

*  ibid.  ufe  would  have  veiled  *. 

A  limitation  of  a  ufe  to  a  parifh  is  void  as  ^ 
^  13 '?•  7- 9.>   ufe^  as  we  have  before  feen  ^.     But  this  ufe  is 

alio Bro. feoff.      -^  -n  • 

ji.  ufei,  pL  29.    ^ood  as  a  truft^  of  which  the  panlhioners  may 

by  a  bill  in  chancery  enforce  the  perform- 
ance^ 
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tncc  %  provided  the  truft  does  not  comd  *  i  Vertt.  j«7i 
within  die  ftatute  23  H.  8.  c.  10.  The 
lame  rule  holds  with  regard  to  any  indefinite 
multitude  without  public  allowance  5  for  thejr 
cannot  take  any  property  by  a  general  name 
in  the  thing  trufted,  by  the  rules  of  the  com- 
mon law*.  •x3H.7.f.bj 

Whether  an  atien  could  be  ceftuique  ufc 
was  formerly  a  queftion  of  litigation :  and 
indeed  rl)elieve  it  is  not  yet  fetded  by  any 
determined  cafej  fomc  holding  that  a  ufc 
being  mcrdy  in  confcicnce,  equity  might 
dire&  a  performance  for  the  benefit  of  the 
alien ^;  whilft  others  favj  that  an  alien  could  ^t2!T.7.i9.ai 

'  .      Bro.  feoff;  al. 

not  compel  the  feoifees  to  execute  a  ufe,  it  uies,  pi.  29. 

being  contrary  to  the  law  of  the  kingdom  vide  prca'mbu 

that  an  alien  fhould  pleads  or  be  impleaded  a?  h.  c.  xo. 

in  any  of  our  courts  ^    Whether  indeed  even  fGiib.urcs,4j. 

at  this  day  an  alien  can  purchafc  lands  in  the  siySUo!  *^* 

name  of  a  truftee^  without  being  fubjeA  to  a 

forfeiture  of  the  trull  to  the  king,  is  a  point 

alfo  perhaps  not  quite  fettled  ^ :  though  in-  15'AtV^* 

deed,,  by  the  better  opinion,  it  fcems  that  the 

king  will  be  entided  to  the  truft  of  an  alien 

cejtmque  truft\  Ndfon'sRcp: 

131. 

G  ^  nirdly. 
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thirdfy^  There  fhould  be  in  moll:  eafc$.  a 
con/tderatitm  to  raife  a  ufc.  I  ihall  in  this 
place  mention  the  manner  in  which  a  ufe  is 
raifed  on  the  different  conveyances  now  in 
practice;  and  I  muft  particularly  beg  the 
reader's  attention  to  this  divifion^  as  indeed 
the  fame  cbnfideration  is  as  neceflary^  and  the 
fame  mode  adopted  in  railing  ufes  at  the  pre- 
fcnt  period,^  with  relpeft  to  fach  conveyances 
as  are  made  either  exprefledly  or  ilnpliedly  tot 
ufcs)  as  was  ufed  previous  to  the  cnafting  of 
aj  H.  8.  But  with  refpeft  to  bargains  and 
fales,  and  covenants  to  ftand  feifed,  die  con^ 
fideration  neceflary  to  be  expreffed  in  then^ 
will  be  confidcred,  when  we  come  to  men- 
con  thofe  particular  conveyances. 

With  refpeft  to  feoffments  in  fee,  if  there 

be  no  confideration  expreffed  in  the  deed, 

and  no  declaration  of  the  ufe,  die  feoffee  will 

f  Perk.  513.      ftand  fcifcd  to  the  ufe  of  the  feoffor  ^    Upon 

«x  Co.  iqo.  b.    this  principle  it  has  been  refolved^  that  if  a 

la^Kn^i.  "*    man,  fince  the  flatute  27  H.  8.  feifed  on  the 

c    1 1  ' 

3  Lev.  406!*      part  of  his  mother,  make  a  feoffment  without 
l^!w.\ll  ^  any  confideration  or  declaration  of  the  ufe, 

(whereby  the  ufe  would  refult  to  the  feoffor) 
or  if  the  ufe  is  exprcfily  declared  to  the  feoffor 

and 
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and  his  heirs,  ftiU  the  lands  will  defcend,  as 

they  would  have  done  before  the  feoffment, 

viz.  on  the  mother *s  fide :  for  in  either  cafe 

the  feoffor  is  in  of  the  oU  ule.     It  muft  be 

pbferved,  that  where  there  are  exprefe  words 

to  declare  a  ufe  on  a  feoffrnent,  no  other  con- 

lideration  was  ever  thought  neceffery  to  raife 

the  ufe  ** ;  and  indeed  that  opmion  has  long  *  pcrk.  f.  537, 

been  acquiefced  in.     Therefore,  where  A.  in 

confideration  of  ^.  100  paid  to  him  by  Bv 

made  a  feoffment  to  the  ufe  of  B.  and  C.  his 

fon,  it  was  held  that  this  declaration  of  the 

vSt  to  C.  raifed  the  ufe  to  him,  notwithftand* 

ing  the  confideration  was  paid  by  B  *.  i2R0i.ab.791, 

What  has  been  faid  of  the  confideration  to 
raSe,  and  the  dedaratibn  to  direft,  the  ufe  on 
a  feoffment,  will  equally  apply  to  fines  and 
recoveries.   For  Rolle  tells  us,  that  if  a  fine  be 
levied,  or  recovery  iuffered,  and  no  ufcs  are 
declared  on  them,  the  recoveror  or  conuze^ 
will  ftand  feifcd  to  the  ufe  of  the  i^coveree  ot 
conuzor\  And  if  ufes  are  declared  on  the  fine  ""aRoii-ab. 
or  recovery,  there  needs  no  other  confidera-  9  co.  %.  b. 
tion  to  raife  the  ufe  5  in  which  diey  have  the 
fame  conftruftion  as  ufes  declared  on  feoff- 
mcnts  *.  So  if  there  be  two  joint- tenants,  one  * » co.  176.  b. 

y^  .       Moor;  loa. 

Cj  7  in 
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in  fecj  and  the  other  for  life}  and  they  levy  a 
fine  without  declaration  of  any  ufe,  the  ufe 
fliall  remain  unto  them  in  the  fame  eftate  as 

^z  Co.  58.3.  they  had  before  in  the  land  ".  Alfo,  if  A.  te- 
nant for  life,  and  B.  in  reverfion  or  remainder, 
levy  a  fine  generally,  without  any  limitation 
of  the  uies>  it  (hall  be  to  A.  for  life,  remain* 
der  to  B.  in  fee :  for  ^ach  grants  that  which 
he  may  lawfully  grant ;  and  each  fhall  have 
the  ufe  according  to  the  eftate,  which  he  con* 

«aCo.5«.a.      veyed\ 

It  was  formerly  held,  that  if  a  man  had  de^ 
livercd  money  to  J.  S.  to  purchafe  land  for 
him,  and  J.  S.  purchafed  the  land  to  his  wm 
'  ufe,  it  fhould  be  to  the  ufe  of  J.  S,  and  not  to 
•  Bro.  Feoff,      him  who  paid  the  money  "*•    But  now  lince 
es,pi.4o.    ^^  introduftion  of  trufts^  equity  has  afted 
upon  a  more  liberal  principle  \  and  in  a  fimilar 
cafe  has  decreed  it  to  be  a  refuldng  /n(^,  not- 
withftandiog  the  ftatute  of  frauds  and  perju- 
ries, which  requires  all  declarations  of  trufb 
rvidsinfi^      to  be  in  writing  ^— But  more  of  this  here* 
'»*'  *"•         after. 

It  appears  alfb,  that  if  A^  be  feifed  in  fee  of 

one  acre  of  land,  and  he  and  B .  levy  a  fine  of  it 

5  «^ 
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to  aftother^  withotUt  any  confideradon  or  de« 
daration  of  the  ufe^  the  ufe  Ihall  refuk  to 
A.  onfyy  and  his  heirs \  '•^^  5t»N 

I  fhall  now  fpcak  of  the  confideradon  ne« 
ceffary  to  raiife  a  ufe  in  the  conveyance  of 
kafr  and  reUafe;  the  moSt  modern  fpecies 
of  ailiirance.  It  may  at  firfl:  feem  ftrange 
to  mention  the  confideration  neceflary  to  be 
ezpreiled  in  this  conveyance^  in  order  to  raife 
a  ufe  be&re  die  ftatute  27  H.  8.  when  it  is 
well  known^  that  this  conveyance  was  not 
invented  till  after  the  paffing  of  that  ftatute. 
But  to  this  I  muft  objerve,  that  ufes  at 
ifcmmon  law  are  always  railed  on  a  leafe 
and  releafe.  The  ftatute  27  H.  8.  did 
not  abolilh  ules>  whatever  ic  intended  to 
do*  It  only  annexes  the  pofleflion  to  the 
xxfe.  Now^  in  order  to  raife  a  modem  and 
pemument  truft  of  inheritance  by  this  convey* 
ance^  there  muft  be  a  legal  eftate  at  conrnM 
km^  and  a  1^  at  common  law  5  which  ufe 
the  ftatute  executes^  and  makes  the  eftate  of 
cefiuique  ufe  a  legal  eftate^  according  to  the 
ftatute:  then  comes  the  declaration  of  the 
modem  trufts.  Now,  in  order  to  raife  thi« 
ufe  at  common  law  on  a  leafe  and  releafe, 
we  muft  Goniider  whcdier  this  conveyangt 

(I  pieaa 
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(I  mean  die  releaie)  fhould  not  have  the 
f^nie  conftruAion  with  regard  to  the  con- 
fideration^  as  a  feoffment  had.  In  the  firft 
place^  I  take  it,  that  a  leaie  and  releafe  muft 
be  confidered  as  a  conveyance  deriving  its 
'Vide  7  Mod.    force  from  the  cmmm  law  \    This  will  ap- 

76>77«  ^  .A 

pear,  if  we  recoUeft  the  principles  upon 
which  it  operates.  It  is  in  h6t  two  diflindt 
conveyances  j  the  one  creating  a  leflcr  eftatc, 
and  the  other  releafing  to  and  enlarging  that 
eftate.  To  create  this  lefler  eftate  (which  is 
generally  for  the  term  of  one  year)  any  con- 
veyance may  be  ufed,  which  will  completely 
veil  the  legal  eftate  in  the  grantee  of  the 
term,  fo  as  to  render  him  capable  of  receiv* 
ing  a  releafe  of  the  larger  eftate.  Therefoi^ 
a  leafe  at  common  law  will  effedually  ierve 
the  purpofe.  I  am  aware,  that  it  is  the  uni* 
verfal  praftice  at  prefent  to  create  this  term 
of  one  year  by  a  targain  and /ok,  becaule  it 
faves  an  aftual  entry.  Yet  this  does  not 
prove  it  to  be  a  conveyance  deriving  its 
effed  from  the  ftatute  of  ufes;  for  the  con* 
llitution  of  the  term  itfelf  creates  the  founda- 
tion  of  this  afturance,  and  not  the  convey-^ 
ance  by  which  it  is  conftituted :  for  whether 
the  term  be  created  by  a  common  law  Uijfe,  or 
4>y  a  hrgain  and  Jak  (both  of  them  being 
%  merely 
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tficrcly  auxiliaries  to  the  whole  conytyance) 
as  immaterial  to  the  operation  of  the  relcafe, 
Vfhlch  is  the  grand  part  of  the  conveyance. 
Wc  will  then  fuppofe  this.term  to  be  already . 
Created  (though,  by  the  bye,  if  it  be  created 
by  a  bargain  and  fale,  there  ihould  be  the 
Confideration  of  five  (hillings,  or  the  like  5  or 
if  it  be  created  by  a  leafe  at  common  law^ 
there  is  no  confideradon  perhaps  at  air,  or  *^^"''* 
at  moft  only  the  refervation  of  a  pepper-corn  p^  47. 
rent,  or  the  like  required)  then  the  quemon 
will  be,   whether  the  releafor  and  rel^afee 
ftaad  in  the  fame  fituation  as  a  feoffor  aad<. 
feoffee  ftood  with  regard  to  the  confideradon 
or  declaration  of  the  ufe  ?     And  I  appre- 
hend that  they  da      The  reaibns  for  the. 
conflruftions  mad^  in  the  above  caies  of 
feoffhients,  fines>  and  recoveries,  fcem  to  be, 
that  the  poflefllon  of  the  feoffee,  conuiee,  and 
fecoveror,  being  vefted  in  them  before  any 
tife  can  pofTibly  arife,  and  there  being  no 
legal  neccfiity  that  the  ufe  (hould  be  vcftect 
in  or  declared  to  them,  becaufe  they  are  in 
poflefikm  (the  feifin  which  they  have  being 
Efficient  to  ferve  ufes  to  any  perfbc)  the  law' 
will  not  fuppofe  that  the  feoffor,  conufbr,  or 
rocoveree,  intended  to  depart  with  the  uk, 
0c  beneficial  intereft  in  the  land,^  without  fome 

H  exprcflibd^ 
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exprefled  or  implied  conflderatioiiy  or  cx^ 
prdsly  agreed  declaration.  I  fay.  Acre  is  no 
neceffity  to  declare  the  ufe  to  diofe  who  hare 
the  feifin ;  for  before  the  ftatute,  though  the 
land  irielf  nnght  exprefsly  be  conveyed  to 
any^  one,  yet  it  was  the  confidcration,  de* 
claracxon,  or  notice  which  direfted  the  uie  ^ 
the  ufe  and  land  being  diftin6t.  And  fb  &r 
it  is  the  fame  fince  the  ftatute.  Befides  which, 
the  fojfeffion  does  not  now  draw  the  uje^  as  it 
did*  before  the  ffattute,  but  the  ufe  xhi&  poffejkn. 
TTierefore,  to  whomlbever  the  ufe  is  declared, 
the  poflUfion  is  likewife  carried :  lb  that  the 
ufe  governs-  the  pofieflkm.  Thefe  comwy- 
ances .  then-  diiFer  (torn  a  bargain  'and  iale>. 
which  firft  pafl^  the  ufsy  and  then  die  ftatote 
cKcute^  the  poifeffion  in  tiftuique  ufe.  It 
follows  from  thefe  principles,  that  all  aflii^. 
ranees  which  fir  ft  pafs  a  fufficient  fdfin.  or 
poflfefliott  to-  ferve  ufes  declared  on  luck 
conveyance,  or  rather  which  firft  pa(s  the 
poffeflion,  and  then  the  ufe,  muft  have  a. 
conftru6tion  fhnilar  to  that  of  feoflfnients, 
fines,  and  recoveries.  Now,  this  is  the  cafe  of 
a  releafe,  which  certainly  gives  a  feifin  before 
any  ufes  can  arife  on  it :  for  when  the  leflee 
or  bat^nee  is  properly  conftituted,  and 
then  receives  the  releafe,  he  has  a  com- 

pleat 
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pleat  pofleflion,  and  his  feifin  is  fufEcient  09 
ferve  uies  declared  to  ^dac  releaiee,  releaior^ 
or  any  other  peHbn.  And  if  the  ufe  is  de^ 
dared  to  the  releafee,  he  is  £»  by  the  com- 
mon law^  which  fiiews,  that  a  releafe  does  tyideButi. 
not deriTe  its  force  from  the  iibatute  of  27  H.  8.  %yuh  under ' 
Thefc  obferyadons,  I  hope,  will  explain  the  ^^  *^^'  ** 
meaning  of  the  phrafe  of  convey arues^  which 
operate  by  way  if  tranjmutatim  q/  pf^ffioH. 
And  taking  it  in  this  light,  a  leafe  and  rcleale 
is  as  much  a  conveyance,  which  operates  by 
tranfmutation  of  pofiefTion,  as  a  feoffment 
fine,  or  recovery.  That  being  the  cafe,  there 
can  be  no  good  reafon  to  imagine  that  the 
rdeaibr  intended  to  depart  with  the  ufe  with- 
out ibme  confideration  or  express  declara^ 
tion,  any  more  than  in  the  above  cafes  of  a 
feoffor,  conuibr,  or  recoveiee*  Indeed,  in 
compliance  with  thefe  reaibns,  it  feems  now 
acknowledged,  that,  without  the  one  or  the 
other,  the  ufe  wiU,  in  cafe  of  a  leafe  and  re- 
leafe,  reftdt  to  the  releafon  This  latter  prin- 
ciplcj  however,  has  been  doubted ;  and  for  a 
more  foil  difcufiion  of  it  I  fhaU  re&r  to  a 
fobfequent  part  of  this  e0ay. 

We  have  feen,  tkat  an  exprefi  dedaration 
<&  the  ufe  is  fufficient  to  raife  it  in  any  of  the 
t  H  2  above 
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above  conveyances,  without  any  confidera- 
tion.  It  remains  now  to  fee  what  confidefa-< 
tion  is  neceffary  •  to  raife  thcfe  ufes,  when 
there  is  no  declaration  of  them.  It  was  be* 
fore  obferved,  that  if  a  man  made  a  feoffs 
^  ment  in  fee,  without  any  confidcration  or  de- 
claration of  the  ufes,  the  law,  judging  of  the 
intention  of  the  parties^  would  not  prefume 
that  the  feoffor  intended  to  depart  with  the 
ufe  for  nothings  and  therefore  held,  that 
the  ufe  remained  or  refulted  to  him :  or  ra- 
ther  the  feoffee  had  the  pofleflion  to  the 
ufe  of  the  feoffor^  or  to  fuch  ufes  as  he 
•  Vide  (hould  by  deed  fubfequent  appoint  ^     But 

9  Co.  8.  b»  io.a.  , 

where  a  confidcration  was  expreffed  in  the 
deed,  there  the  fame  prefumption  did  not 
hold  J  for  the  law,  which  gave  the  ufe  to  the 
feoffor  in  .the  firft  inftancc,  bccaufe  there 
was  no  equivalent,  given  by  the  feoffee^ 
would  in  the  fecond,  when  there  was  a  con- 
fidcration given,  adjudge  the  ufe  to  the  feof- 

'^»<'*  fee ''.     It  feems,  however,  that  any  confide- 

ration,  however  trifling  it  may  be,  or  any 
rent  referved>  however  fmall,  will  be  fuf- 
ficient  to  raife  a  ufe  in  the  feoffee,  conufec;^ 

« 1  Co.  a4.  a.     rccovcror,  or  releafee  *•     I  particularly  men- 

a  Roll.  ab.  787,       .  .      .      .   ,  *^  •' 

7«««  tion  the  releafee  as  being  warranted  by  the 

r  Bam.  cba.      ^^^^  of  Lloyd  V,  SpiUct  ^^  which  cafe  war- 

Rcp.  384-  rctnm 
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rants  the  obfervations  juft  made  on  the  na^- 
ture  of  a  leafe  and  releafe.   The  quellion  ia 
that  cafe  was.  Whether  the  confideration  of 
ID  J.  exprefled  in  the  releafe,  was  fufficient 
to  pafs  the  legal  eftate  and  ufe  at  common 
law  to  the  releafee ;  to  which  ufe  the  llacutc 
would  draw  the  polTefllon,  fo  as  to  make 
them  both  as  one  legal  eftate  and  poileflion 
by  the  ftatute,  fufEcient  to  declare  a  modem 
truft  upon  ?    And  Lord  Hardwicke  clearly 
held,  that  the  confideration  of  los.  was  of 
itfelf  fufEcient  to  create  a  ufe  iq  a  convey- 
ance, which  operated  by  way  of  tranfmutar 
tion  of  poiTelfion,  and  that  a  leafe  and  releafe 
was  fuch  a  conveyance;  confequently  that 
the  pofleflfion  and  ufe  at  common  law  were 
both  in  the  releafee,  and  of  courfe  the  legal 
eftate  fince  the  ftatute.     He  alfo  declared^ 
that  an  exprefs  declaration  of  the  ufe,  with* 
out  any  confideration,  would  have  carried  i( 

to  the  releafee. 

•    •  • .  . 

However,  though  thefe'^  fmaU  confidera- 
tions  w^l  ferye  to  raife  ufes  in  the  feofiees^  , 
&c.  yet  it  feems,  dxat  the  feoffor,  conufor^ 
&c.  potwichftanding  the  confideration  is  paid 
by  the  feoffee,  conufee,  &c.  may  limit  the 
uk  to  any  other  perfon ' :  for  the  dec]arar   *  Perk.  f.  537- 

H  3  tion 
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«  I 

tidn  of  the  ufc  guides  the  conftruftion  of  k^ 
*  Shcp.  u  496.   without  any  regard  to  the  confideration  *• 


What  has  been  faid  of  Ac  manner  of 
railing  ufes  in  the  conreyances  of  feoffments, 
fines,  recoveries,  and  leafes  and  releafcs,  muft 
be  underftood  of  the  creation  of  eftates  in  fee 
in  the  feoiFees,  &c.  But  with  refpeft  to  the 
conveying  or  creating  of  eftates  tally  for  life, 
oryearsy  fufficient  has  been  faid  already. 


Vi<lefuprai4£ 
to  60. 


•>  Perk.  f.  530. 


«  P*rk.  f.  531. 

cites 

14  H.  8«  5. 


'  Ibid. 


Concerning  grants  of  incorporeal  heredita- 
ments, it  muft  be  noticed,  that  if  a  man,  ieifed 
of  a  rent-charge,  granted  it  in  fee,  without  any 
confideration  or  declaration  of  the  ufe,  the 
grantee  would  have  been  feifed  of  it  to  the  ufc 
of  the  grantor  and  his  heirs  \  But  at  the  fame 
time  it  was  held,  that  if  a  man,  feifed  of 
lands  infeey  granted  a  rent  ifluing  out  of  the 
fame  lands  to  a  ftranger,  without  any  con- 
fideration, the  grantee  would  have  been  feifed 
to  his  oum  ufe\  And  it  was  faid,  that  if  a 
man  had  a  common  in  grojsy  which  was  certain 
in  fee y  and  had  granted  the  fame  infeCy  with- 
out any  confideration,  &c.  the  grantee  would 
be  feifed  to  his  own  ufe  *.  Perkins,  however, 
adds  a  quaere  to  this  laft  cafe.  It  therefore 
feems  prudent,  in  all  cafes  of  grants  of  rent- 
charges 
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charges  in  fie  (which  are  in  tffs  at  the  time  of 

the  grant)  or  nimmom  in  grtfs,  to  infert  fome 

confideration,  or  make  foine  declaration  of 

the  uieS)  if  the  con(iderati<m  be  onfy  that  of 

five  (hfllings^  or  the  like.    Biit  all  grants  of 

rencs^  ieigniories>  or  commons  in  gtx^  in 

taily  for  life^  or  faryearj,  are  good  to  raife 

'ufes  in  the  grantees,  widiout  any  confidem^- 

tion  or  declaration  of  the  ulcs  %  *  ^^^  f*  537* 

Fourthly^  To  raife  a  ufe  there  ihould  be  a 
fufficient  fubftance  or  thing,  out  of  which  the 
ufe  may  arife.  Thus  it  was  held,  that  all 
lands  and  inheritances  local,  as  rents  in  effk^ 
liberties,  franchi^,  yifible  or  locals  no^t 
be  conveyed  to  uies.  But  it  was  denied  that 
perfonal  inheritances,  which  had  no  relation  to 
lands  or  local  hereditaments^  foch  as  aiu)uif  ies^ 
could  be  conveyed  to  ufes  ^  Likewiie  ufejs  ^W.jonei^  i*7« 
^uld  not  be  railed  out  of  Aich  things>  qum 
i^9  nfU  ctm/umuntur,  as  commons^  ways  in 

•      * 

gmls,  aujthorities  ^[ranted  to  a  man  and  his 
heirs  to  hunt  in  a  park,  chafe,  or  foreft  %  ^  ibid. 


» •  •  » 


So  too  it  was  held,  ^at  9  man  eould  not 
grant  a  ufe  out  of  lands^  which  he  was  n<A 
ieifed  of  at  the  time  of  the  grant.  Therefore, 
if  a  man  granted  a  ufe  out  of  the  manor  of 

H  4  Dale, 
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Dale^  which  manor  he  had  not  purchaied, 

the  ufe  would  not  have  pafled  or  be  vefted 

in  the  grantee^  although  the*  grantor  had 

$  1 R6U.  ab.      afterwards  purchafed  the  manor  ^.    This  war 

cro!EUza.4ox.  conftruing  the  ufc  according  to  the  maxims 

of  conunon  law  grants  j  for  if  in  the  fame 
manner  a  man  had  grantied  a  rent  charge  out 
of  the  manor  of  Dale,  when  in  truth  he  had 
nothing  m  the  manor,  but  had  purchafed  it 
afterwards ;  yet  the  grantor  would  have  held 
*  Perk.  {.  ^5.      it  difcharged  of  the  rent  charge  **• 

We  will  now  examine  the  properties  of 
this  ufe  at  the  common  law.    In  the  firft 
place  then,  it  was  held  to  be  defcendibk  ac- 
cording to  the  rules  of  the  common  law  re- 
.* » JtoiL  ab.       ipefting  eftates  of  inheritance  *.     This  con- 
?  ftru(5lion  was  given  by  the  chancery,  which, 

when  queilions  of  this  nature  arofe,  confult- 
cd  the  rules  of  law  refpefting  the  defcents  of 
inheritance  j  thereby,  in  this  inftance,  foll9W- 
ing  the  pld  maxim,  that  aquitas  Jequitur  legem. 
Indeed,  this  was  but  proper,  for  the  chan- 
cery, not  having  a  legiflative  power,  could 
not  fet  up  new  rules  of  property ;  for  as  ^ 
Gilbert  obfervcs,  to  abrogate  and  fet  afide 
k  Giib.  ufes,  16.   laws,  IS  cqu^l  to  the  power  of  making  them  ^. 

According,  to  this  imitation  of  the  rules  of 

common 
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common  law,  I  believe  it  is  a  point  clearly 
fettled  in  our  books,  that  there  might  have 
been  a  pojrejfto  fratris  of  a  ufe  \    Therefore  '  s^-f^-^ 
if  a  man  was  fcifed  of  a  ufe  in  fee,  and  had  "»•  *»• 

4  Co.  a«.  a. 

ifliie  a  fon  and  a  daughter  by  one  venter^  and  co.  Litt.  19.  i». 

.  DycFi  10.  ii«  a. 

a  fon  by  another  venter,  and  died  j  the  eldeft  piowd.  58, 
fon  entered,  and  died  without  iflfuei  the  daugh- 
ter fliould  inherit  the  ufe,  in  exclufion  of  the 
younger  fon,  according  to  the  rules  of  lands 
of  inheritance  in  a  fimilar  cafe "".  '  ■  Litt.  c  s. 

Lord  Bacon,  indeed,  in  Jpeaking  of  this 
idea  of  a  fojfejjio  fratris  of  a  ufe,  calls  it  a  vul- 
gar opinion  ° :  he  admitting  at  the  fame  time^  "  Ba.  ii&s»  »« 
that  it  was  the  pradtice  to  make  fuch  a  con- 
ftrudion,  where  the  intentim  of  the  parties  did 
not  fpecially  appear  to  the  contrary.  Perhaps 
he  thereby  meant,  that  it  was  a  point  merely 
difcretionary  in  chancery,  and  not  any  fixed 
rule.  Bur  notwithftanding  this  obfervation  of 
that  writer,  it  certainly  was  an  eftabliflied  rule 
in  chancery,  as  appears  by  the  above  citations. 

Upon  thefe  principle?,  if  there  had  been  a 
ufe  of  lands  held  in  Borough  Englijh^  or  in  ga^ 
vel-kind,  it  would  have  defcended  in  the  firft 
inftance  to  the  youngcft  fon,  and  in  the  ftcond 
to  all  the  males  \    So  if  there  be  a  cuftom  •  x  roIi.  at. 

.         780.    1  Co,  81 

that  a. 
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that  lands  fhall  defccnd  to  the  eldcft  daughter, 
and  there  be  a  feoffment  made  which  direfts 
the  ufe  to  go  to  the  heir,  yet  it  fhall  defcend 
f  1  jioiL  ab.      to  the  daughter  alone  ^ 

m 

Secondly.  In  the  above  inftance  we  fee  a 
ufe  confidered  as  an  hereditament :  but  it 
was  alfo  confidered  as  a  chattel^  Thus  it 
was  held  to  be  devijabk  as  a  chattel  before 
the  ftatute  of  wills,  thereby,  under  the  colour 
of  allowing  a  devife  of  the  ufe,  in  effeft  per- 
q  Wright's  Ten.  mitting  the  lands  themfelves  to  be  devifed*' : 

J74.  ci  1768.  ° 

for  the  devifec  of  the  ufe  had  all  the  advan- 
tages which  cejluique  ufe  himfelf  had.  Lands 
themfelves  were  not  held  to  be  devifable 
after  the  conqueft,  becaufe  no  lands  could 
pafs  by  the  common  law,  but  by  iivcry  of 

'  I  Co.  113.  b.    feifin^ ;  and  becaufe  it  was  contrary  to  the 

nature  of  ihtfeud,  that  the  feudatory  ihould 

•Wright's  Ten.  dilpofe  of  it  by  will  *.  This  ufe  was  allowed  to 

*    be  devifed  by  a  nuncupative  will  j  fo  that  if  a 

feoffment  in  fee  had  been  made  to  the  ufcs  of 

fuch  perfons,  as  the  feoffor  Ihould  name  by 

his  1^  will,  &c.  he  might  have  limited  thcfc 

*  I  Co.  124.  b.   yf^s  by  a  nuncupative  will  ^     However,  if 

an  infant  cefhiique  ufe  had  made  a  will  of  the 
V  2  Roll.  ab.      ufe,  It  would  have  been  void  \ 

« 
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Thirdly'.  As  ccftuiquc  ufe  might  devife  the 
life,  fo  might  he  alien,  or  transfer  it  by  the 
common  Iaw\     But  though  he  could  alien,  l^l'^^l^'  *^ 
or  transfer  the  ufe  itlelf  by  the  common  law,  J-  n- ^-  7S- 
yet  he  could  not  alien  the  legal  eftate  in  the  2"^^  f^-  *^* 
land.     To  remedy  this  defedt  was  the  fta- 
tute  of  I  Richard  3.  made ;  but  we  have  al- 
ready had  an  expofidon  of  that  ftatute,  and 
have  feen  how  very  inefFeftual  it  was  for  the 
purpofcs  it  was  paffed. 

Fourthly.  It  was  held  by  the  common  law, 
that  ceftuiquc  ufe  had  neither  y«j  in  re,  nor  jus 
in  rem^.    The  jus  in  re  meant  an  eftate,  and  ll  ^°!f':^' 

•'  '  AY.  Jones.  i27« 

the  jus  in  rem  a  demand  ^     A  ufe  was  held  xBa-ufcs,  5. 
to  be  neither.     This  conftruftion"  we   may 
eafily  conceive  to  have  been  admitted;  for 
ufes  were  not  in  their  origin  cognizable  by 
the  courts  of  law ;  therefore,  that  being  the 
cafe,  it  is  natural  to  fuppofe,  that  thofe  courts 
did  not  allow  them  to  have  either  xhtjus  in 
rcy  autjus  in  rem.     Yet  whatever  might  have . 
been  the  conftruftion  of  the  courts  of  lawy 
yet  it  is  very  certain,  that  the  chancery,  in  firft 
exercifing  a  difcrctionary  power,  in  time  re- 
duced that  difcrerion  to  a  certain  fixed  rule  of 
the  court :  and  authorized  ceftuique  ufe  not 
to  deem  relief  or  a  decree  as  a  matter  of 

fayouTy 
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favow-y  but  as  a  matter  of  right.    But  even 

•  in  the  courts  of  law  ceftuique  ufe  had  many  of 

the  privileges  of  the  owner  of  lands.     Thus 

a  ceftuique  ufe  might  have  been  fworn  upon 

« Co.  Litt.  »7««   an  inqueft*:   for  which  fu"  Edward  Coke 

very  properly  gives  this  reafon.  That  at 
the  time  of  the  making  of  the  2  Henry  5. 
c.  3.  the  greater  part  of  lands  (during  thofe 
troublefome  and  dangerous  times,  when  the 
unhappy  controverfy  between  the  houfes  of 
York  and  Lancafter  had  begun)  were  held 

*  Vide  %  Atk.     \f^  ufe  •^    j^nd  the  ftatute  was  made  to  reme- 

dy  a  mifchief,  which  ufed  to  happen  from  the 
fherifF's  returning  men  of  no  underftanding, 
and  that  ftatute  provided  that  he  fliould  re- 
turn proper  men.  Now,  though  the  feoffees, 
in  cafe  of  ufes,  had  the  legal  eftate  in  the 
land,  yet  the  courts,  for  the  advancement  and 
expedition  of  juftice,  extended  the  ftatute 
(againft  the  letter)  to  the  ceftuique  ufe,  and 
not  to  the  feoffees.  This  tends  to  fliew, 
hpwever,  that  ceftuique  ufe,  even  by  the 
common  law,  was  confidered  as  having  pro- 
perty in  the  ufe  of  the  land  in  fome  refpefts. 
So  too  he  was  confidered  as  tenant  at  will  to 
his  feoffees,  and  was  punifhable  in  an  aftion 

*  Ba.  ufes,  5, 6,  of  trcfpafs  towards  them  \     But    notwith- 

7* 

ftanding  ceftuique  ufe  had  thcfe,  and  the 

like 
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like  properties  in  the  ufe  by  reputation^  and 
the  fandtion  of  equity,  yet,  in  the  eye  of  the 
law,  he  was  confidered  as  having  no  property 

'  in  the  land,  with  refpeft  to  his  being  the 
^Jienfible  owner  of  it.  Thus,  if  he  came 
upon  the  land,  he  was  confidered  merely  as  a 
trefpaflfer^    And  though,  after  the  ftatute  ^isH.?*. 

.  of  Richard  3.  he  was  enabled  to  make  reoti-  ufcs,  pi.  39. 
ments,  yet,  undl  he  made  the  feoffment,  he 
was  ftill  reckoned  as  a  trefpafler,  upon  his 
«ntry  on  the  land  for  any  other  purpofes,  than 
to  make  alienations :  nor  could  he  bring  an 
afbion,  avow,  &c.  but  in  the  names  of  his 
•feoffees '.    So  he  could  not  juftify  for  damage  ^  ibid, 
faifant;    and  though  it  was  held  he  could 
-grant  the  herbage,  and  com,  yet  he  could 
not  take  them  himfclf  •.    Though  the  ftatute  « 15  h.  7.  a. 
t>f  Richard  3.  allowed  him  to  make  Icafes,  y^i^^^i'^. 
and  he  was  permitted  to  bring  an  adlion  of 
debt  for  the  rent,  yet  he  could  not  avow':  f27H.s.  13. 

1  «  i«  /*i/*i  '  iy    •  Bro.  feoff*  al* 

and  upon  the  making  of  a  leafe  by  ceiruique  ufes,  pL  6. 
ufe,  the  reverfion  ftill  continued  in  the  feoffees, 
who  might  bring  an  adion  of  wafte,  or  enter 
for  a  forfeiture '.    Upon  thefe  principles  rf  i  s  h.  7.  «• 
the  common  law,  that  ceftuique  ufe  had  no  uf«i  pL  a<s! ' 
property  in  the  knd,  it  was  held,  that  his  wife 
was  not  dowd^le  of  a  ufe  ^ :  neither  was  the  ^  Perk.i:  349. 
liuft>and  of  a  feme  ceftuique  ufe  permicted  to 

have 
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'»Co.fi3.b.    iiave  his  courtefy*.    Ceftuique  ufe  did  not 

forfeit  his  lands^  (by  the  rules  of  the  common 
law,)  upon  the  commiflion  of  treafon^  or  fe- 

k  jenk.  Cent,    ^ony  ^  I  and  it  was  faid,  that  if  cefluique  u(e 

'^^  committsed  felony,  the  lord  fhould  not  have 

the  lands,  neither  fhould  the  heir  have  them 
oa  account  of  the  corruption  of  blood ;  of 

« 5  B.  4-  7.       oourfe  the  feoffees  would  have  had  them '. 

Bro.  feofP.  al«  • 

ufcs,  pL  34.       Again,  the  ufe  itfelf  was  not  fubjed  to  ward- 

ihip  of  lands  held  in  foccage,  to  marriages, 
relief,  and  in  effect  did  not  render  to  the 
lords  the  firft  fruits,  and  benefits  of  their  4eig«- 
niories,  even  after  the  paiTing  of  the  ftatutes 

"iCo,ifti.K  4  Henry  7.  c.  17.  and  19  Henry  7.  c.  15". 

iS^er,  1^4!        The  ufe  alio  was  not  fubjeft  to  any  execu- 

Kc  w.    .  a«     iJqjjj^  g3  appears  by  the  flatute  1 9  Henry  7. 

which  makes  the  land  itfelf  liable  to  exccu*- 
tions  for  debts  of  cefhiique  ufe  due  by  judg- 

« 19 H. 7. CIS.  ment".     It  alfo  aj^ars,  by  feveral  ftatutes 

before  enumerated,  that  an  adion  was  not 
maintainable  by   the  common  law   againft 

•  SR.4.C9.     cefluique  ufe  or  the  pernor  of  the  profits ". 

4  ^*  4"  ^*  7*  /• 

1 1  H.  6.  c.  4.     Finally,  ufes  were  not  confidered  in  the  hands 

of  the  executor  or  heir  as  aflcts  to  fatisfy 

PiCaiat.b.    creditors  ^i    which  particularly  fhews  what 

trifling  regard  the  courts  of  law  fhewed  to 
ufes,  efpecially  as  they  have  ever  been  an- 
:uous  to  befriend  Ifond  fide  creditors. 

§  In 
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In  this  fituation  flood  the  ufe  and  ceftuique 
ufe  at  the  comnioft  law.    Whereas,  on  the 
contrary,  the  feoflfee  to  ufes  was  the  complete 
oftenGble  owner  of  the  land.     He  performed 
the  feudal  dudes'*.     His  wife  had  dower*:  <i buU. n. 1. 1*. 
and  his  eftate  was  iubje6t  to  wardfhip,  relief^  under  fo.t7i.b.' 
&c.    The  feoffee  had  authority  to  fell  the  ufcs,  pi.  lo, 
fand,  was  tenant  to  the  lord,  and  forfeited  the 
lands  if  he  committed  treafon,  or  fdony.     In 
fhort,  he  might  bring  a<5tions,  &c.  as  if  he. 
held  the  land  difcharaed  of  the  ufe  \  '  i>yer*  9-  ^- 

Jenk.  Cent. 
190, 

Fifthly,  The  ufe  did  in  many  infhnces 
enfue  the  nature  of  the  land:  thus,  if  a  man>. 
feifed  of  lands  on  the  part  of  the  mother, 
made  a  feoffment  without  any  confideration 
or  declaration  of  the  ufe,  and  then  took  back 
an  eftate  to  him  and  his  heirs,  on  the  part  of 
his  father  j  flill,  as  the  ufe  was  never  out  of 
the  feoffor,  it  continued  in  him  as  of  the  old 
ufe,  and  would  defcend  to  the  heirs  on  the 
mother's  fide  \    So  too  if  there  he  two  ioint  •  ^ar.  Co.  Uxu 

^        .    za*  b.  n*  a* 

tenantB,  one  for  life^  and  the  other  infee^  and 
they  levy  a  fine  without  declaration  of  any  ufe, 
the  ufe  Ihall  be  to  them  of  the  fame  efbtc 
as  they  had  before  in  the  lands  ^  In  the  uco.  ss^a. 
precedir^  obfervations  upon  the  nature  of  a 
ufe,  wc  have  feen  in  many  inftances,  that  it 

enflies 
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enfues  the  nature  of  the  land ;  fuch  as^  there 
being  a  foffeffio  fratris  of  a  ufe,  it  being  de- 
icendible^  &c.  But  ufes^  as  lord  Bacon  ob« 
ferves,  in  many  inilances  differed  fix)m  cafes 

'^  Ba.  ufcs,  13.  of  poffcffion  %  which  he  •  accordingly  enu- 
merates. Thus,  by  the  common  law,  a  war- 
ranty would  neither  bind,  nor  extinguilh,  the 
right  of  a  ufe;  but  it  would  the  right  of 

•^ibid.  11  to  poffeffion  ^.  There  was  no  neceflity  at  com- 
mon law  for  any  confideration  to  eftablifh  a 
deed,  nor  did  notice  conftitute  covin,  or  make 

'Ibid.  13, 14.     a  partkeps  crimnis''',  whereas  in  relpeft  to 

ufes,  no  conjideratiotty  although  there  is  alfb 
no  notice^  will  render  the  deed  covinous :  or  if 
there  be  a  good  confideration,  but  with  notice, 

yp!owj.35T.     that  will  have  the  fame  effeft''.     So  too  a 

^^^*  right  of  aftion  by  the  common  law  was  not 

affignable ;  but  the  Jubpcma  in  cafe  of  a  ufe 

»  Ba.  ofe^  16.    could  always  have  been  afligned '.     Again — 

at  common  law  a  man  cannot  have  the  land 

^        itfelf,  and  a  rent  ifTuing  out  of  that  land  to 

himfelf  i  but  the  ufe  of  land,  and  the  ufe  of  the 

rent,  might  have  well  ftood  together  in  one 

» iwd.  18.        perfon  *.     To  thefe  differences  between  ufes 

***'**        and  cafes  of  poffeffion,  marked  out  by  Bacon, 

we-  may  add,  that  by  the  common  law,  if  a 
man  had  enfeoffed  another  without  adding 
the  word  heirs  to  the  eftate  limited  to  the 

feoffee. 


(     "3    ) 

feofifee,  he  would  hate  had  but  an^4te  for 

iilk\    But  if  a  man  had  before  the  ftatute  <>Lttt.f.f; 

17  Henry  8*  c.  lo.  bargained  and  fold  his 

land  for  money^  the  bargainee  would  have 

had  an  efbit?e  infeey  without  the  Word  heirs  ^  ^  x  Co.  100.  h. 

.    .  ^  1  ^    1       ^  Co.  Litt.  9.  b« 

And  the  reafon  was,  becaufe  by  the  comnion 
law  nothing  pafledftt>m  the  bargainee,  but  a 
ufe^  which  ufe  w^  guided  by  the  tniM  of  the 
parties.    Now  it  was  held  that  as  the  bif- 
gainee  paid  a  valuabld  confkleration  for  tjke 
land,  he  fixould  in  equity  (the  director  of  ufes) 
have  the  whole  eftace  in  fee  fiwfU  of  tte 
ufe  ^    But  tfiis^tonllruftion  is  altered  finoe  tte  '  i  Co.  too.  b. 
ftatute  of  ^7  Henry  8.  c.  10.  and  made  like 
that  of  the  caffe  mentioned  by  Littleton  ^    So  • » ^^  «7.  b. 
alfo  if  an  effcate  was  limited  at  the  common 
law  w  a  noan  and  his  wife^  that  jheuld  hi^ 
the  man  in  this  <rafe  took  the  whole ^:  but  if  ' ^^^  9«- 1^ 
a  ufe  had  been  limited  in  this  manner,  die 
wife  would  have  taken  according  to  the  limi- 
tation «.    Thefc  cafes,  I  hope,  will  fuffice  to  f  t  ca  xez.  %. 
Ihew  the  diftinftion  between  the  conffruftion  py*Ji'9o  jo. 
of  ufesi  and  the  pofTeffian.    I  ihall  only  fub- 
join  one  moi«  cafe.    If  at  the  common^  law 
a  Hian  had  mskle  a  feoffment  in  fee,  to  the  ufe 
of  Ar  for  years,  remainder  to  the  ufe  of  the 
Hght  htiirs  of  J*  S.  this  limitation  had  beezlA 
goodj  for  the  feoffees  remained  tenants  of  di* 

I  freehold* 
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freehold.    But  fince  the  ftatute  27  Henry  t. 
CIO.  which  annexes  the  poi&ffion  to  the  ufej 
*  1  Co.  135.  a.    this  limitation  is  alfo  void  *'. 

Sixthly.  Ufesy  like  the  land^  niight  have  beeti 
limited  upon  a  contingency.  Thus,  if  there 
had  been  a  feofiment  in  fee  to  the  ufe  of  A. 
for  life,  rennwider  to  the  ufe  of  him  who 
ihould  be  the  ddeft  fon  of  A.  this  had  been 

^ito.jtt.h.   .a -good  contingent  ufe'.    As  a  ufe  might 

have  been  limited  on  a  contingency,  fo  might 
it  have  been  deftroyed,  or  fu^ended.  There- 
fore, if  either  privity  of  ejiaie  or  confidence  of 
ferjm  failed  in  the  pedbns,  who  had  the  legal 
eftate,  the  ufe  was  either  fuipended,  or  totally 
deftroyed.  Thus  neither  a  feoffee  upon  good 
confideration  and  without  notice,  a  difleifor, 
an  abator,  lord  by  efcheat,  corporation,  alien 
bom,  nor  a  perfon  attainted,  &c. .  could  ftand 
feifcd  to  a  contingent  ufe :  for  whenever  the 
eftate  of  the  feoffees  became  vetted  in  any  of 
thefe  perfbns,  the  contingent  ufe  was  either 

k  I  Co.  ii».  a.    fufpended  or  deftroyed ''.    I  truft  thefe  oh- 

iervations  will  give  the  reader  a  luifiqent 

knowledge  of  the  nature  of  ufes^  previous  tp 

the  pafling  of  tjie  ^27  Henry  8.  Cr  10.  X^ere 

|Lmay  be  other  peculiarities  relating  to  them, 

•^    ^hich  have  efcaped  my  memory  and  obferva* 

tion  I 
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tlon  J  thcfe,  however,  which  I  have  mentioned 
here,  fcem  abfolutety  neceffary  to  be  known, 
in  order  to  our  having  a  clear  and  comprehen- 
.fi  vc  idea  of  the  prefent  laws  concerning  trufts. 
It  is  unneceffary  to  obfervc,  thAt  before  the 
ftatute  27  Henry  8.  c.  10.  ufes  had  many 
•milchiefs  attending  them.  Lands  and  here- 
ditaments were  lecretly  pafled  from  one  to 
another,  by  way  of  ufe,  without  the  iblemn 
ceremony  of  livery  of  feifin  \  Ufes  were  de-  '  i  Co.  113*  a. 
viled  by  laft  will,  by  bare  words,  and  fome- 
times  by  figns  in  great  extremities.  By  frau- 
dulent ufes  heirs  were  oftentimes  unjuftiy 
difinhericed.  Lords  loft  their  wards,  mar- 
riages, relief,  and  all  the  fruits  and  benefits 
of  their  feigniories,  notwithftanding  the  fta« 
tutes  4  Henry  7.  19  Henry  7.  No  pur- 
chafer  could  be  aflured  of  his  purchale,  not- 
withftanding the  I  Richard  3.  No  man 
knew  againft  whom  to  bring  his  afbioni  or 
have  execution,  notmthftanding  the  ftatutes 
t  Richard  2.  4  Henry  4.  11  Henry  6.  i 
Henry  7.  and  19  Henry  7.  Efbttes  created 
by  law  in  confideration  of  marriage,  vi2« 
tenancy  in  dower,  and  by  the  courtefy^  were 
deftroyed.  Pejjuries  for  trial  of  (ecret  ulet 
were  committed.  The  king  loft  the  benefit 
of  efcheats  by  attainder,  purchafts  by  aUens, 

I  3  iwdSi 
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wards,  &c.  and  lords  alio  loft  their  efchcats, 
together  with  many  other  nuchiefs. 

To  remedy  thefe  inconveniences  thir  ft»- 
ttice  aj  Henry  8.  c  lo.  was  made:  wbkh 
indeed  direAs  the  modern  method  of  con- 
veyancing. This  ftatute,  and  its  expofition, 
is  now  better  underfkipd  t^  when  lord  Ba- 
f  bm.  ufes,  1.     con  wrote  i  who,  {pcHdng  of  it,  fays  %  ^'  It  fe 

*^  a  J^aw  whereupon  tlie  inheritances  of  this 
'  ^'  reala>  are  tofled  at  this  dayi  like  a  fliip 
^*  iq>on  the  fea  i  in  fuch  fort  that  it  is  hard 
^'  to  %» which  bark  vriU  fiok^  and  which  will 
^'  get  into  the  haven;  that  is  to  iay>  what 
^'  affiirances  will  ftand  goodj  and  what  wifl 
«  not." 

»7  H.  8.  c.  10.       The  ftwute  recites,  "  Where  by  die  com^ 

preamble.  ' 

^'  mon  laws  of  this  realm,  land«,  teaennentSj 
^<  and  hereditaments  be  not  dievi&abk  by 
'^  teft^ment,  nor  ought  to  be  transferred  frcKO 
<'  one  to  another,  but  bf  folenan  livery  and 
*'  iieifiii,  matt^er  (^  recordj^  writing  fufficiait 
^'  made  imdfidi^  without  covin  or  fraud  $ 
^^  yet  neverthdeis  divecs  and  fundry  imag^ 
'^  nations^  fubtle  inventions,  and  pra&ice^ 
^^  have  been  ufed,  whereby  the  hereditaments 
*^  of  this  realm  have  been  conveyed  from  one 
.      .    «  «  to 
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*  to  «K>thcf  by  fraudulent  feoifments^  fines, 
•*  recoveries,  and  odicf  afluranccs,  craftily 
^  made  to  frcret  ufes,  intents,  and  trufts; 
^  and  alio  by  wiDs  and  teftaments  Ibmedme 
^  made  by  nude  parolx,  and  words,  (bmetime 
^  by  figns,  and  tokens,  and  fomcrime  by 
^  writing ;  and  for  the  moft  part  made  by 
^'  fuch  perfons  as  be  vifited  widi  fickneis,  in 
^  their  extreme  agonies  and  pains,  or  at  iuch 
^  time  as  they  have  fcandy  had  any  good 
^  memory,  or  remembrance  j  at  which  times 
^  they  being  provoked  by  greedy  and  cove- 
**  tons  perfons,  lying  in  wait  about  them,  do 
•*  many  times  dilpofe  indifcrcetly  and  unad-» 
•*•  vifiscBy  their  lands  and  inheritances  j    by 
•*  reaibn  whereof^  and  by  occafion  of  fooh 
^  fraudulent  feofirncnts,  fines,  recoveries,  and 
^'  other  Hke  afiurances  to  ufes,  confidences, 
^'  and  trufts,  divers  and  many  heirs  have  been 
•*  unjuftly  at  luridry  rimes  dilherited,  die 
^  lords  have  loft  their  wards,  marriages,  re- 
^  licfe,  harriots,  efcheats,  aids  pur  fair  fitz  The  inconv«u- 
*•  cbhatier,  €2?  pur  fill  marier,  and  fcandy  any  conveyances, 
^  pcrlbn  can  be  certainly  affurcd  of  any  lands  Jfei,  ^  ^  ^ 
^  by   them    purchafed,   nor   know    ftirdy 
^  againft  whom  diey  (hall  ufe  their  anions,, 
^  or  execution,  for  their  rights,  tides,  and 
^^  duties;  aUb  men  married  have  loft  their 

I  3  "  tenancies 
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*'  tenancies  by  the  courtefy,  women  dicir 
f«  dowers,  manifeft  perjuries  by  trial  of  fuch 
*^  fecret  willsi  and  ufes,  have  been  com*- 
*'  mittcd }  the  .king's  highnefe  hath  loft  the 
f '  profits  and  advantages  of  the  4ands  of  per»« 
^'  fons  attainted,  and  of  the  lands  craftily  put 
^^  in  feofiinents  to  the  ufes  of  aliens  bom, 
^  and  alfa  the-  profits  of  wafte  for  a  year 
^^  and  a  day  of  felons  attainted,  and  the  lords 
^^  their  efcheats  thereof;  and  many  other,  in*^ 
f^  conveniencies  have  happened,  and  daily  do 
*^  increafe  among  the  king*s  fubje£b,  to  (heir 
^^  great  trouble  and  inquietneis,  and  to  the 
*<  utter  fubverfion  of  (he  ancient  laws  of  this 
^^  realm ;  For  the  extirpating  and  extingMiih«« 
^^  ment  of  all  fuch  fubde  praftifed  feoSw 
f^  ments,  fines,  recoveries,  abules,  aqd  ernors 
^'  heretofore  ufed,  and  accuftomed  in  this 
*^  realm,  to  the  fubverfion  of  the  good  and 
^^  ancient  laws  pf  the  fame,  s^d  to  the  intenc 
^'  that  the  king's  highpefs,  or  any  other  of 
^^  his  fubjefts  of  this  realm,  fliall  not  in  any«^ 
wife  hereafter,  by  any  means  or  inventions 
be  deceived,  damaged,  or  hurt  by  reafon  of 
^*  fuch  piifts,  ufps,  or  confidences,  it  jnay 
^'  pleafe  the  king's  moft  royal  majpfty,  thstt 
^*  it  may  be  enafted  by  hi3  highnefs,  by  the 
f^  afleot  of  dj5  lords  fpiritual  and  temporal, 
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and  the  commons  in  this  prtfent  paVfia- 
*^  ment  aflembled,  and  by  the  -  authority' of 
^^  the  (ame,  in  manner  and  form  following, 
**  that  is  to  fay.  That-  where  any  pcrfon  or 
perfons  ftahd,  or  bc^  feifed,  or  at  any  time 
hereafter  fliall  happen  to  "be  fcifed,'  of  ahdt 
in  any  honours,  caftles,  manors,  lands,  te- 
"'nements,  rents,  fcrvices,  reverfions,  re- 
***  mainders,  or  other  hereditaments,  to  the ' 
**  ufe,  confidence^  or .  truji  of  any  peribn  or 
*^  perfons;  or  of  any  body  politic,  by 
f^  reafon  of  any  bargain,  fale,  feoflrhientj 
**  fine,  rec6vcfy,  covenant,  contraA,  agree- 
**  ment,  will,  or  otherwifc,  by  any  manner  of 
"  means  whatfoever  it  bej  that  in  every' 
**  luch  cafe  all  and  every  fuch  pcrfon  and ' 
^^  perfons,  and  bodies  politic,  that  have,  or 
**  hereafter  fhall  have,  any  fuch  ufc,  confi-  The  poffemon 

,-.1  <y      •       r      r         t        r  -trf*        fhzW  be  in  him 

"  dencc,  or  truft,  m  fee  fimple,  fee  tail,  for  or  them  that 
**  term  of  Kfe,  or  of  years,  or  otherwifc,  or  ^*  ®  "  *• 
*'  any  ufe,  confidence,  or  trufl  in  remainder, 
"  or  reverter,  fhall  from  henceforth  fbnd, 
*'  and  be  feifed,  deemed,  and  adjudged  in 
^'  lawful  feifin,  eflate,  and  pofleffion,  of  and 
'*  in  the  fame  honours,  cafUes,  manors,  lands, 
*'  tenements,  rents,  fervices,  reverfions,  re- 
**  mainders,  and  hereditaments,  with  their 
^'  appurtenances,  to  all  intents,  conftru£tions, 
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aad  puipofes  in  die  bw^  of  u4  in  iiich  like 
eitatcs,  as  tbejr  had  or  (hall  hav«  in  v^^ 
.truft^  or  coniidence^i  of  or  in  the  iame  n 
liqd  that  the  dQ:a0c^  title,  ri^c^  and  pofibf- 
fion,  thai;  vas.  in  iych  perinn  or  petfia^, 
that  were  cir  her^cer  ibaU  be  &i6d  of  any^ 
Jandsi^  tejnbenaeats,  or  h^tf^e^^meocs^  lo  ibe 
ufe,  conBdence,  or  trt^  c^  907  fiich  per* 
^n  or  perlbfiSj  sx  of  any  bo^  politic»  be 
from  henceforth  deai^y  deemed  aad  ad- 
jud^  to.be  in  him  or  them,  that  have  or 
hereafier  jhall  have  fueh  ufe,  cimgdence, 
or  tFuftj  alter  fuch  qudity^  miifxaitSi  fomij 
and  condition/  as  they  had  befi>re  in  or  to 
the  uie^  confidence^  or  truft  diat  was  in 
theni* 


S»  ft*  Convey* 
Anees  made  to 
4i£rerent  per- 
ibns  to  the  ufo 
of  one  or  fonie 
ofUiera,    .  ..J 


'^  That  where  divers  9fA  manjr  perfons  be> 
^^  or  hereafter '  fhall  happen  to  b? ,  jointly 
''  ieifed  of  and  in  ai^  lands,  teiiemeotSj 
^  rencsj  reverlions^  renrtainders,  or  heredita- 
^^  riients,  to  the  ufe,  confidence,  or  tn^,  of 
*<  any  of  them  that  be  ^o  jointly  feifedj  that 
**  in  every  fuch  cafe,  that  thofc  perfon  or 
perfons  which  havd  or  hereafter  ihall  have 
any  fuch  ufe^,  confidence/  of  tnifl:,  in  any 
^^  fuch  lands,  tenements,  rents,  revcriiom,re<- 
"  maihders,  or  hereditaments,   ihaU  ifon^ 

**  henceforth 


cc 


cc 


# 

.^  heooefordi  haf«»  and  he  deemed  and  ad^ 
<««  tudged  to  h^m  onljr  to  lum  or  them  dbtt  - 
^  have  or  hereafisr  fliaV  have  fijch  ufe,  con- 
^  fidence,  iv  tml^  fiick  eftate,  poOdBMi^ 
*'  and  ieifo  ofand  in  die  £une  iands,  t»e- 
'^  ments,  rents,  reirerlions,  leniaiDdccs,  and 
^^  other  hereditaments,  in  like  nature,  man- 
^^  ner,  form,  tronufoioii,  and  comfe,  as  he^r 
'<  diey  had  bdbre  in  due  ide^  confidenor,  or 
^  truft  of  die  &me  hoids,  teiiemnts>  or  he* '         ^ 
.^^  reditBooents :  laving  and  reftiring  to*  all'  SMng  of  tba 
^*  and  fingolar  perlbna^  and  bodies  pdicici  ftnugen. 
5'  their  Iscbs  and  fiiocefiars^  ttther  than  diofe 
.^^  pertian  mr .  perfions   which  be  &iiedy  or 
,^^  bereaftsr  fliqiU  be  feifed^  of  atiy  knds>  te- 
^  oements,  or  hcredkaoient^  to  any  ide,^ 
f*  canfidence,  or  trul^  all  foch  right,  tide, 
mujy  inteirft,  pofieffion,  rents,  and  aiftkm, 
as  they  or  any  of  diem  had  or  might  have  ' 
'^  had  befere  tbc  making  of  this  aft. 

3.  ^'  And  alfo  faying  to  all  and  fingular  saving  of  tfi« 
*'  diofe  perfims,  and  ito  their  heirs,  which  be  tMrowaaib!* 
^^  or  hereafter  ihall  be  feifed  to  any  ufe,  all 
'^  fuch  former  right,  tide,  entry,  intereft, 
*'  pofieflkm,  rents,  cnftoms,  fervices,  and 
''  a&ions,  as  they  or  any  of  them  might 
^*  have  had  to  his  or  dieir  own  proper  uie, 
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in  or  to  any  manors,  lands,  tenements,  or 

^  heredieanients,  whereof  they  be,  or  here- 

<^>  after  fhall  be,  feifed  to  any  other  ufe,  as  if 

this  prefent  a&  had  nmrer  been  had  nor 

made,  any  thing  contained  in  this  aft  to 

'^  the  contrary  notwidiftanding. 

'  4«  '^  And  where  alio  divers  perfbns.ftand 
^^  and  be  feifed  of  and  in  any  lands,  tene- 
^  ments,  or  hereditaments,  in  fire  fimple  or 
^'  otherwiiie,  to  the  ufe  atxl  intent-  that  other 
^  perfbn  or  perfons  Ihall  have  and  perceive 
^'  yea)^  to  them,  and  to  his  and  their  heirs, 
*^  one  annual  rent  of  £.  lo.  or  more  or  Ids, 
^'  out  of  the  fame  lands  and  tenements,  and 
^  &me  other  perfon  one  other  annual  rent 
to  him  and  his  afligns,  for  term  of  life  or 
years,  or  for  fome  other  Ipecial  tune,  ac- 
<^  cording  to  fuch  intent  and  ufe  as  hath  been 
^'  heretofore  declared,  limited,  and  made 
*'  thereof. 

5  s.The  exccu-  *'  Be  it  ena£fced  therefore  by  the  authority 
.  ^''  aforefaid.  That  in  every  fuch  cafe,  the 
^^  fame  perfons,  their  heirs  and  afligns,  that 
*^  have  fuch  ufe  and  intereft,  to  have  and 
**  perceive  any  fuch  yearly  rents,  out  of  any 
*'  Jands,  tenements,  or  hereditaments,  that  - 

«  they 
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**  they  and  every  of  thenii  their  heirs  and 
'^  affigns,  be  adjudged  and  deemed  to  be  in. 
"  ppfleflion  of  feifrn  of  the  lame  rent,  of  and 
'^  in  fuch  like  eftate  as  they  had  in  the  dde> 
^^  intereft,  or  ufe  of  the  faid  rent  or  profit^ 
and  as  if  a  fufficient  grant,  or  other  lawful 
conveyance,  had  been  made  and  executed 
^^  to  them>  by  fuch  as  were  or  (haU  be  feifcd 
'^  to  the  ufe  or  intent  of  any  fuch  rent  to  be 
^^  had,  rnade^  or  paid,  according  to  the  very 
^^  truft  and  intent  thereof  s  and  that  all  and 
*^  every  fuch  peribn  and  perfons  as  have 
^^  or  hereafter  fhall  have  any  title,  ufe,  and 
**  intereft,  in  or  to  any  fuch  rent  or  profit, 
^^  fhall  lawfully  diftrein  for  non-payment  of 
^^  the  faid  rents,  and  in  their  own  names  make. 
^<  avowries,  pr  by  their  bailiffs  or  fervant?^ 
*^  make  conifances  and  juftiiicadons,  and 
^'  have  all  other  fuits,  entries,  and  remedies, 
^^  for  fuch  rents,  as  if  the  fame  rents  had 
^'  been  afhially  and  really  granted  to  theni 
*^  with  fufficient  clayfes  of  diftrefs,  re-entry, 
<'  or  otherwife,  according  to  fuch  conditions, 
<5  pains,  pr  other  things,  limited  and  ap- 
^*  pointed  upon  the  trufl  and  intent  for  pay-* 
^*  nicnt  or  furety  of  fuch  rent," 

By  the  $  ft  it  b  pqa^e^.  That  no  womai>. 
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ihall  have  both  a  jointure  and  dower  of  Ker 
hufband's  lands^-^By  f.  7.  a  woman  iha8  be 
endowed,  where  jointure  is  recoveted  by  lat/- 
ful  action.*-*By  f.  9.  it  ia  provided,  diat  a 
woman  may  accept  or  refufe  a jbinture,  ietded 
after  marriage.*--By  f.  lO-  it  is  forther  pro-^ 
Vided,  that  the  ftatute  ihoukl  exdnguiih  ho 
ftatute,  recognizance,  &c.  by  the  execudon 
i^  any  eftate.  Thus,  for  inftance,  if  a  man 
had  an  eictent  of  100  acres,  and  an  ufe  of 
the  inherttaace  of  one ;  now,  the  ftatute 
executing  the  pdfieffion  to  that  one  would 
liavt  extfliguifhed  the  extent,  being  entire  in 
all  tlK  reft :  or  if  the  cctoofor  rf  a  ftatute, 
having  10  acres  liable  to  the  ftatute,  had 
made  a  feoffinent  in  fee  to  a  ftranger  of  two 
of  thofe  acres,  and  after  had  made  a  feoffs 
ment  in  fee  to  the  uie  of  the  conufee  and  his' 
heirs,  this  would  have  cxtinguifhed  the  re- 
fB«ufcs,5>     cognifance^. — S.  ti,  13,  direft,  where  fines 

for  alienations,  relief^  and  harriots,  ftiaH  be' 
paid  to  the  king  or  common  perlbns.  —By* 
f,  14.  ceftuique  ufc  may  have  aM  fuch  ac- 
tions and  advantages  2&  his  feofiees  might' 
have  had  j —by  f.  1 5,  however,  aftions  then  de- 
pending by  the  feoffees  were  not  to  be  abated*— 
By  f.  16.  it  is  provided,  that  the  a£t  fhall  not 
be  prejudicial  to  the  king  on  account  of 

wardfhip. 
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'wardihlfj  fireries^  or  &r  ovfier  k  l9ahf.^^Tht 
f  7  £  is  concerning  rocogmzances  taken  to 
die  king^s  uie.-~And  £  i8.  rehces  to  laads 

.exeatted  to  perlbns  bom  in  Walea* 

Whatever  m^t,  have  been  dhe  intentkm 
i>f  the  kgiflacure  in  paffing  dm  aft>  it  cer- 
tainly did  not  eficifbiate  the  total  abc^tion  of 
juefi ;  it  only  deftrojped  the  intervening  eftace 
of  dw  feoflRies'.  Lovd  CokeS  and  odicrs,  '*c<?m«.3af. 
have  dioug^t  that  the  flatutt  intended  to  eac^- 
drpato  tiles  diemfelves,  and  never  meant  that 
lands  fhouid  pais  liibfequeht  to  the  ftatvte  bj 
way  of  ufei  but  only  by  &iktxui  liveiy.  Aod 
^kmreibre  thet  hdd>  that  thefi  words  of  die 
ibmitc,  ^^  f»ba^  'w^ferjm  cr  fcrjmfftand  or 
i^JHfidy  or  aiwpf  time  hereafter  ^dl  happen  tw 
he  Je^i^^  do  notierve  as  a  fu-oof^  diat  die 
makers  of  the  a£b  eotpe£bed».  that  ufes  wouhl 
lie  JCohtiniiedafiBr  die  making  of  it  i  but  that 
thoic  words  weee  only  infertcd  to  provide  for 
a  cafe  which  poffifaly  ai^ht  occur:  As,  fup- 
pofihg'that  a  feoffee  to  u^  bad  been  difleifed 
Jbebre  the  a£)v  and  then  die  aft  had  been 
made  J  now,  at  the  dnae  of  making  dte  aA, 
faecertaiftly  was  not  feifed  to  the  ufe  of  aiqr 
peribni  but  hefoightafterwaids,  by  btsentiyi 
iwcft  tba  ufeb  aad  drab  b^ng-iciied  to  the 

ufes 
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pfes  after  the  aft,  according  to  the  wofds  of 
the  a£^  the  ufe  ivould  have  been  executed  eo 
the  pofleflion  of  ceftuique  ule.     But  Cartly 
this  is  an  overftrained  conllruflion  of  the 
Words  of  the  aft  5  for  if  this  were  the  real  in- 
tention of  the  legiflature,  it  would  have  been 
very  cafy  to  infert  thcfc  words,  "  or  benaftar 
Jhall  he  fnffd  upon  any  feoffment  beretrfare 
1S*3  J^4a      niade  \"  Befides,  the  ftatute  of  inrolUnents  \ 
»»7H.8-c.i6,  which  takes  notice  of  ufes,.  fhtvis  that,  the 

fe^flature  meant  obiter  to  fandion  u&s,  by 
making  an  additional  ceremony  neceflary  to 
the  convepnce  of  ufes.  Befides,  the  1 2  f.  of 
the  a£fc  fpeaks  of  eftates  to  be  niade  and  eze* 
cuted  in  pofieffion.  In  fhort,  I  cannot  hel^ 
agreeing  with  Lord  Bacon  in  the  opinm^ 
that  the  ftatute  never  intended  to  aboliih 
tifes.  Lord  Bacon,  in  fpeaking  of  a  perfon 
^  Ba.  vfc^  40.    whodoubted  of  this  dodtrine  fays  ^^  «  And  this 

^  was  the  expofidon,  as  tradition  goedi,  that 
5*  a  reader  of  Grafs  Inn^  who  read  foon  after 
f^  the  ftatute,  was  in  trouble  for,  and  worthily, 
*^  who  as  I  fuppofe  was  a  %."  Indeed, 
with  reipeft  to  a  difTeifui,  before  die  ftatute^ 
it  was  held  by  the  fame  writer,  that  the  re^ 
grefs  of  the  feqfiees,  after  the  ftatute,  was 
excluded  by  the  two  favings  of  the  ftatute : 
for  the  firft  faving  faves  the  right  of  all  per- 

fons^ 
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fensj  txceft  the  feoffees ;  and  the  lecond  Ikvies 
the  right  of  the  feofiees  to  their  own  ufe :  £o 
that  between  both  the  ri^t  of  the  feofiees  to 
die  \xkoi  Mother  was  ihut  out. 

As  the  tftatufie  did  not  exprefsfy  forbid  the 
limitation  of  ufes  (and  thereby  make  all  iifi» 
ycud)  there  was  aifixially.  no  avoiding  convey* 
ances  to  ufes  after  it;  for  the  prance  of 
ufes  .beiqg  long  eiliahUihed  and  acquiefced 
in  previous  to  the  making  of  the  ftatute 
of  ufesj  all  lands  were  divided  into  two  dif- 
dn£b  eftates,  one  in  the  landy  and  another 
in  the  ufe\  So  that  a  man  could  not  think  '.c^-i'^«-*3*« 
of  the  cafe  of  foffeffim^  without  at  the  fame 
time  bdng  reminded  of  the  ufe*  This  the 
makers  of  the  fiatute  muft  have  been  very 
well  aware  of,  as  appears  by  the  a6t  itfelf  $ 
they  conlidered  the  propereft  method  <^ 
remedying  the  inconvenience  attending  thefe 
two  eftates  in  the  fame  property,  and  inftead 
of  abdiflking  and  annxilling  all  limitatibns  of 
ufes,  they  wifely  incorporated  and  confoli^ 
dated  die  two  eftates  into  one,  transferring 
the  legal  to  the  equiuble,  and  thereby  ren« 
dering  both  a  legd  eftate  according  to  the  Aat 
tute.  They  moft  probably  thought,  that  ufes, 
under  fuch  a,  regulation^  were  better  liiited  to 

2  mitigate 
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mk^gate  the  teiretity  of  the  cdcmnon  Uwy 
«nd  aniifer  the  oontii^encies  of  family  fee- 
dements:  cherefbre,  sfbr  the  pafling  of 
this  ad  {it  not  enafting  that  them  (hould  be 
in  future  no  ufes)  when  a  man  made  a  feoff- 
nient  to  one,  witinut  any  confiderttioti  or  de« 
•daration  of  any  nie^  what  was  die  conflruc- 
ckxi  to  be  tnade  in  this  cafe  ?  WeJiaveiteft 
that  before  die  a£i:»  chancery>  which  erer 
ivatches  over  the  conftiences  of  meni  and 
never  eftabliihes  a  ^kmum  grafukum,  would 
hare  conftrued  die  f$ffiffim  to  be  in  the 
fuffuy  and  die  nfs  in  ^t  feoffor.  Now^  does 
die  flatute  contradifl:  or  deftroy  this  con^- 
ftni&ion  ?  No  truly  i  for  it  anfwers  to^  and 
comes  within^  the  very  words  and  meaning 
of  the  flatute^;  which  (ays,  that  ^mbere 
mf  ferjmy  &c.  (bnds  feifed  to  the  ufe  ^ 
MotbiTy  by  reaibn  of  any  feoffhnent,  &c*  or 
by  any  mamur  cf  means  ^hat/bev^;  now 
here  in  diis  cafe  the  feoffee  ftands  feifed  to 
die  ufe  of  another,  vis.  of  foo^or,  by  an  ad^ 
mittttd  conftrudion  before  the  ad.  And  the 
aft  does  not.  fay  where  any  perfeA  ibuds 
feifed  to  die  ufe  of  another  by  iKprefsdeclara^ 
fim  I  fo  that  whether  the  feo0ee  ftands  feifed. 
ID  a  ufe  by  exprefs  declaration^  or  by  smftrue-- 
ufay  of  law,  he  equally  comes  "QUichm  tho 

meaning 
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meaning  and  equity  of  the  ad:,  and  as  much 
mzhin  the  words  in  the  one  cafe  as  the  other. 
As  the  ftatute  did  not  intend  to  aboliih  ufes^ 
fb  neither  did  it  intend  to  alter  the  manner 
of  raifing  them.  The  ftatute  only  intended 
to  execute  the  poflefTion  to  the  ufe>  and 
make  the  eftate  of  ceftuique  ufe  a  l^al  eftate^ 
inftead  of  a  truft  eftate :  but  it  did  not  mean 
to  make  any  thing  pafs  by  a  conveyance, 
which  did  not  pafs  before;  that  is^  it  did 
not  intend  that  the  land  and  tffe  fhould  pais, 
where  only  the  land  paffed  before  the  ftatute  *.  *  vide 
Therefore,  in  the  cafe  I  have  put,  the  ufe  aifoco. 
not  pafllng,  it  draws  back  to  itfelf  the  eftate  jeak^ceoL  »5s*. 
in  the  land  paffed  by  the  conveyance,  and 
then  the  ftatutd  executes  the  poffeffion  to  iu 
This  kind  of  refulting  ufe,  or  ufe  by  opera- 
tion of  law,  clearly  owed  its  origin  to  aa 
equitable  and  juft  conftrudtion  -,  for  as  the 
poffeffion  and  ufe  were  diftindt  properties- 
before  the  ftatute,  the  courts  of  law,  which 
took  cognizance  of  the  former,  permitted  it 
to  be  aliened  by  exprefe  words  without  any 
confideration,  the  deed  itfelf,  by  which  it 
was  conveyed,  being  thought  a  fijiBcient  con- 
fideration i  but  the  latter  being  folely  under 
the  jurildiftion  of  equity,  that  court  would 
indeed,  by  cxprels  declaration,  without  any 

K  confideration, 
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coniideration,  allow  the  ufe  to  pa(s  i  but,  un- 

lefs  there  was  fuch  declaration  or  confidera- 

tion,  it  held  that  the  ufe  remained  in  the  do- 

•  Co.j-itt. .        j^Qf  »^  Tjjjg  yf2s  for  very  obvious  reafons  ;  for 

Co.  Litt.  13.  a,    chancery  would  never  have  adjudged  a  man 

to  have  departed  with  his  ufufruSfuary  pro- 
perty, without  exprefling  his  intentions  of 
doing  fo,  either  by  making  an  exprefs  de- 
claration, or  receiving  fome  conlideration,  as 
indicative  of  fuch  his  intent  Upon  thele 
.motives,  I  apprehend,  were  refulting  ufcs 
firjQ:  introduced :  and  that  being  the  cafe,  the 
fame  equitable  principles,  which  ian£lion- 
cd  their  beginning,  would  fincc  the  ftatute 
favour  their  continuance.  In  faft,  refulting 
.ufes  of  this  kind  have  been  allowed  fince  the 
ftatute,  and  being  fo  are  executed  by  it. 
Thefe  remarks  may  at  firft  fight  feem  rather 
contradiftory  to  the  obfervation  of  Holt^  in 
k  %  saik.  678.     the    cafe  of  Shortridge,  v.  Lamplugb  \   who 

held,  that  if  a  feoffment  be  pleaded,  the  ufe 
need  not  be  averred  to  the  feoffee  i  for  if 
no.  confidcration  appears,  and  it  is  not 
exprcffed  to  whofe  ufe  it  fhould  be, 
that  it  muft  be  intended  to  the  ufe  of 
the  feoffie^  unlcfs  the  contrary  appears ; 
and  that  that  was  the  form  of  pleading 
both  before  and  fince  the  ftatute  :  though 
4  he 
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he  adds,  that  there  is  more  reafbn  for  it 
Jmce  the  ftatute  j  for  if  the  ufe  (hould  be 
conftrued  to  be  in  the  feoffor,  the  conveyance 
would  be  to  no  purpofe :  whereas,  before  the 
ftatute,  there  might  be  ibme  end  in  making 
the  feoffment,  viz.  to  put  the  freehold  out  of 
the  feoffor,  and  fo  prevent  wardihip,  &c. 
To  this  obfcrvation  of  lloUy  I  muft  obfcrve, 
that  when  he  fays  that  the  form  of  pleading 
was  fuch  before  the  ftatute,  he  admits  that 
the  doftrine  of  refulting  ufes,  as  I  have  men- 
tioned it,  was  acknowledged  by  the  common 
law,  and  that  the  ftatute  had  not  made  any 
alteration  therein,  but  only  confirmed  it.  So 
he  allows  that  the  fame  conftruftion  muft 
be  had  before  and  after  the  ftatute,  with 
refpedt  to  the  doSrine  of  refulting  ufes :  but 
that  the  ftatute  had  confirmed  the  mode  of 
pleading  feoffments.  It  may.  here  be  aiked^ 
what  utility  can  there  be  in  refulting  ufes»  if 
the  ufe  in  pleading  (there  appearing  no  con- 
fideration  or  declaration  of  it)  fliall  be  con« 
ftrued  to  be  in  the  feoffee  ?  To  which  it 
may  be  anfwered,  that  though  the  rules  of 
pleading  do  not  require  an  averment  of  the 
ufe  in  the  feoffee  (they  judging  it  to  be  in  him 
without  that  averment)  yet  there  may  be  al- 
ways advantage  taken  of  this  refulting  ufe,  by 

K  a  averring 
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averring  it  to  be  in  the  feoffor ;  and  the  want 
of  a  confideration  and  declaration  of  the  xxCc 

« 

are  fufficient  circumftances   to  prove,  that 

it  was  intended  to  the  feoffor.     This  is  laid 

« Hou.  Rtp.      down  by  HoU  in  another  cafe  %  which  fully 

fliews  that  he  acknowledged  the  do£h-ine 
of  rcfulting  ufes  after  the  ftatute.  The  rea- 
fon  which  he  gives,  why  the  ftatute  con- 
firms this  rule  of  pleading,  appears  to  me  to 
have  been  formed,  without  giving  the  fub* 
je&  a  proper  confideration.  Admitting,  in- 
deed, that  refulting  ufes  were  favoured,  bc- 
caufe  they  tended  to  ferve  fome  fraudulent 
purpofe,  fuch  as  cheating  lords  of  their 
wards,  &c.  then  we  muft  agree  with  the  chief 
juftice.  But  if  we  fuppofe  (as  we  have  every 
reafbn  to  do)  that  the  idea  of  refulting  ufes 
was  introduced  from  an  equitable  motive  of 
chancery,  then  the  fame  conftru6tion  muft  be 
made  with  reipeft  to  them  now>  as  before  the 
ftatute.  'Tis  true  that  refulting  ufes  before 
the  ftatute,  when  the  poffefTion  and  ufe  were 
diftin6t,  might  ferve  particular  ends ;  whereas 
the  refulting  ufe  is  now  executed  by  the 
ftatute,  and  therefore  a  conveyance  of  that 
kind  would  be  of  no  fuch  fervice.  But  furely 
we  are  not  to  favour  refulting  ufes,  becauie 
they  countenance^  unjuft  evafions  of  the  law  i 

rather 
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rather  let  us  prcfervc  them  fince  the  ftatute, 
when  they  cannot  do  any  mifchicf,  and  may 
prevent  a  man  from  giving  his  property 
away  without  any  exprefs  confidcration  or 
agreement.  Befides,  we  are  not  now  to  judge 
of  any  particular  operation,  which  they  had 
fubfequent    to    their    commencement,    but 
of  their  c<mtinuance  from  their  caufes^  which 
before    and    after  the  ftatute  remain    the 
fame/     In   fhort,    there  is  not  a  doubt, 
but  even  the  courts  of  law  have  long  ac- 
knowledged the  dodrine  of  thefe  refulting 
ufes-:  though  indeed,  by  thefa-  manner  of  «Dyeri46.b. 
conftruing  them,  with  relpeft  to  their  plead*-  aRoi^abiygi. 
ings,  they  do  not  feem  very  willing  to  favour  »*Raym.  79s 
them.    But  fhould  a  queftion  of  tnis  kind  be  ^uXiwoii^ 
brought  into  chancery,  there  the  do6i:rine  of 
the  refulting  ufes  we  have  been  treating  of 
would  certainly  hold  good  m  every  relpeft. 
Indeed,  in  the  cafe  of  Lloyd  v.  Spillet  \  de-  ^  Bam.  cbiu 
termincd  in  that  court,  it  was  even  doubted,    *^'  ^ 
whether  the  coniideration  of  10  j.  and  aUb  a 
declaration  of  the  ufe  to  the  donee,  would 
pafs  the  ufe,  and  of  courfe  the  legal  eftate 
lince  the  ftatute  \  but  the  court  held,  that 
either  of  them  alone  would  carry  the  legal 
eftate.    By  which  it  is  clear,  that  the  court 

K  3  wouH 
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woidd  not  have  made  that  conftrudion^  un* 
lels  there  had  been  the  one  or  the  other. 


The  preceding  obfervations  are  made 
upon  a  cafe  of  a  feoffinent  in  fee,  without 
confideradon  or  declaration  of  any  part  of 
the  ufe.  So  that  either  the  whole  fee  of 
the  ufe  refults  to  the  feoffor^  or  remains  in 
the  feofiee  or  donee.  The  law  equally  &« 
vours  a  refulting  ufe,  where  a  man  makes 
a  feofimentj  or  other  conveyance^  and  parts 
with  or  limits  only  a  particular  eftatt  in  the 
ufe,  and  leaves  the  refidue  undiipoied  of; 
for  it  is  an  eftablifhed  rule,  that  fo  much 
of  the  ufe  as  a  man  does  not  difpofe  of 
remains  in  him*.  Thus,  if  a  man  en- 
feoffs another  to  the  ufe  of  the  heirs  of  the 
body  of  the  feoffor,  nclw  as  he  has  not  dif<« 
pofed  of  the  ufe  during  his  life,  it  will  refult 
to  him,  and  then  he  will  have  an  eftate  tail 
executed  in  him  ^  So,  upon  the  fame  prin- 
ciple, if  a  man  enfeoffs  another,  without  .any. 
confideration,  to  the  ufe  of  himfelf  for  life, 
without  declaring  the  remainder  of  the  ufe 
in  fee  to  himfelf^  yet  fuch  remainder  of  the 
ufe  will  refult  to  him,  and  then  he  will  be  in 
«Co.Litt*3.a.  of  the  old  ufe'- 

It 
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It  is  the  intent  apparent  on  the  deed,  which 
direfts  the  limitation  of  the  ufes  with  refpeft 
to  refulting  ufes.  Therefore  the  paying  of  5  j. 
or  the  like,  fhews  an  intent  that  the  feoffees 
ihould  have  the  ufe,  where  it  is  not  otherwifc 
cxprefsly  difpofed  of  i  whereas,  on  the  con- 
trary, the  want  of  a  confideration  Ihews  that 
the  ufe  was  intended  for  the  feoffor.  This 
has  been  the  conftruftion  upon  feoffments, 
where  no  part  of  the  ufe  has  been  exprefsly 
limited.  But,  I  apprehend,  that  the  fame 
rule,  with  reipeft  to  a  nominal  or  implied 
confideration,  does  not  univerfally  hold, 
where  any  part  of  the  ufe  is  limited  Jrom  the 
feoffor^  or  his  heirs,  and  the  refidue  left  un- 
difpofed  of.  Therefore,  if  a  feoffment  be 
made  in  confideration  of  a  penny,  or  the 
like,  and  the  ufe  is  exprefsly  limited  to  the 
feoffee /Z^r  life^  or  to  a  third  perfon  for  life,  in 
thefe  cafes  fo  much  of  the  ufe  as  is  not  ex- 
prefsly  limited  away,  will  refult  to  the  feoffor, 
notwithftanding  the  nominal  confideration  of 
a  penny,  &c. ;  for  it  is  the  intent  that  guides 
the  ufe,  and  here,  the  feoffor  exprefsly  declar- 
ii^  a  particular  eftate  of  the  ufe,  it  fhews, 
that  if  he  intended  to  depart  with  the  refidue, 
he  would  have  declared  that  incention  alfo. 
^s  in  the  cafe  of  a  feoffment,  where  viKi  part 

K4  of 
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of  the  ufe  is  declared,  the  nominal  conHdera- 
tion  Ihews  the  xeafon  why  the  feofimenc 
was  madej  viz.  to  the  ufe  of  the  feoffee ;  fb 
when  a  part  of  the  ufe  is  limited  away,  it 
Ihews  the  modve  and  confideration  of  the 
making  of  the  feoffment,  viz.  for  fuch  cx- 
prefs  uies,  and  no  more;  and  this  exprefs 
motive  and  confideration  appearing,  it  ynll 
counteract  the  operation  of  the  nominal 
confideration.  This  indeed  exaftly  comes 
within  the  meaning  of  Sir  Edward  Coke's 
fc  Co.  Litt  ij.a.   do&rine  ^,  before  referred  to. 

fuprt,  134. 

I  think,  that  I  am  warranted  in  this  ob- 

fervation  by  the  opinion  of  the  judges,  in 

URayni.Rcp.    the  cafc  of  SboTtrtdge  v.  Lamplugb^y  who 

7Mo<i.7ito77.   doubting,  whether  there  could  be  a  refult* 

'  *       ing  ufe  on   the  conveyance  by  leafc  and 

releafe  (thinking  the  extirpation  of  the  d[tate 

of  the    bargainee    by  the  releafe,    a   fuf- 

ficient  confideration  to  raife  the  ufe  in  the 

releafee,)  held  notwithftanding,  that  whether 

the  extinguifiiment  of  the  bargainee's  eftate^ 

or  the  confideration  of  5^.  in  the  bargain  and 

fale,  were  fufficient  confiderations  to  raife  a 

ufe  in  the  releafee,  or  no,  yet  that  if  any  part 

of  the  ufe  had  been  limited  exprefsly  away, 

the 
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the  remainder  of  it,  undiipofed  of,  would 
have  refulted  to  the  releafor.  Indeed  there 
are  other  inftances  befides  thefc,  where  the 
courts,  judging  of  the  intenf  of  the  parties, 
have  conftrucd  ufcs  contrary  to  the  rules  I 
have  been  treating  of.  Thus,  where  A.  le- 
vied a  fine,  and  afterwards  fufFered  a  com- 
mon recovery,  wherein  the  conufee  of  the 
fine  was  tenant ;  now,  as  there  was  no  ufc 
declared  to  the  conufee,  and  no  conlideration 
to  raife  a  ufe  in  him,  the  ufe  would,  accord- 
ing to  the  rules  I  have  mentioned,  have  re- 
fulted to  the  conuibr :  but  the  court  held, 
that  as  the  intent  of  levying  the  fine  was 
to  make  a  tenant  to  the  pracipe,   the  ufe 

ihould  beconftrued  to  be  in  the  conufee".  ""«•«  ^«P" 

736, 737. 

So  too,  where  a  recovery  was  fufFered  to  the  SaUt.  676. 
intent  to  make  certain  effates  5  it  was  held  that, 
though  no  ufes  were  declared  on  the  reco- 
very, the  ufe  fhould  be  to  the  rccoveror ;  for    . 
it  was  the  meaning  of  the  fufFering  of  the  re- 
covery, that  he  fhould  make  eflates,  which 
he  could  not  do,    unlefs    the  ufe  was  in 
him".    Thefe  two  cafes  prove,  that  where  "Mow,  103. 
the  intention  of  the  parties  is  evident  in  di-  ^y*^,  166. 

*  a.  in  m.ir^m«. 

rcfting  the  ufe,  there  that  intention  will  pre-  ^^«  ^"P»*a  i«. 

vide  infra,  155. 

vail,  though  there  be  neither  a  confideration,  »39- 
nor  declaration  of  the  ufe  i  and  e  converfoy  153/ 

where 
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where  the  intent  appears  by  limiting  a  pari  of 
the  ufe,  that  will  alfo  prevail  againft  a  mere 
nominal  confideration.     This  is  carried  ftill 
•  Dyer,  169.  b.  farther,  by  an  opinion  of  Lord  Dyer  %  who 

thought,  that  if  a  feoffment  had  been  made 
in  confideration  of  £.  7,000  (or  any  other 
valuable  fum)  to  feoffees,  and  their  heirs,  to 
the  ufe  of  the  faid  feoffees  for  their  lives ^  the 
remainder  of  the  ufe  in  fee,  after  the  eftates 
for  lives,  would  have  refulted  to  the  feoffor, 
notwithffanding  the  valuable  confideration. 

In  proceeding  to  (hew,  that  the  ftatutc 
a7  H.  8.  did  not  intend  to  abolilh  convey- 
ances to  ufes,  and  that  ufes,  which  arofe  be* 
fore  the  ftatute  by  implication  of  law,  are  now 
executed  by  the  ftatute,  I  have  been  una- 
voidably led  to  confider  the  nature  of  rejulting 
ufes  J  which  doctrine  is  indeed  very  neceflary 
to  be  known,  as  it  may  occur  in  daily  practice. 
But  to  refume  our  obfervations  on  the  fta- 
tute ;  what  has  been  faid  concerning  the  ex- 
ecution of  refoldng  ufes  by  the  ftatute,  will 
ferve  to  explain,  or  rather  corredl,  an  idea, 
which  has  generally  prevailed,  that  the  fta- 
tute executes  no  ufe,  but  what  is  limited  to  a 
pvidea.  Saik*   third  pcrfon  %  that  is,  (as  X  underftand  the 

expreffion)  a  ufe  refulted,  or  declared  to  the 

feoffor 
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feoSbr  or  fcofFee  is  not  executed  by  the  fta- 
tutc :  for  if  it  goes  to  either,  it  certainly  does 
not  go  to  a  third  perfon.     True  it  is,  that  if 
a  ufe  is  declared  to  the  feoffee^  that  he  is  in 
not  by  the  ftatute,  but  by  the  common  kw  •».  ^  13  co.  56. 
But  to  fay,  that  if  a  ufe  is  declared  to  the 
feoffor i.  ox  if  it  refults  to  him,  that  it  is  not 
executed  in  him,  would  be  not  only  to  con- 
tradift  the  authorities  bc:fore-n«ntioned ',  but  *  vide  aifo 
alfo  to  pervert  the  words  of  the  ftatute,  as  co.  Litt.  %%,  k 
is  before  (hewn.    Befidcs^  in  a  cafe,  where  A. 
enfeoffed  B.  upon  condition  to  convey  to  A* 
for  life,  it  was  held,  that  B.  had  the  ufe  in 
him  5  for,  if  it  refultedl  to  A.  it  would  have 
been  executed  in  A ;  {<)  that  B.  would  have 
had  nothing  in  him  to  convey  to  A  *.     The  •  jenk«  Ccnu 
reafon  why  a  ufe  limited  to  a  feoffee,  co-  *^^' 
nufee,  recoveror,  or  releafee,  cannot  be  exe- 
cuted by  the  ftatute,  is,  becaufe  the  ftatute 
cxprefsly  fays,  that  wlhcre  any  perfon,  &c. 
ihall  be  feifed  to  the  ufJ:  of  any  other  perfon» 
&c.     Therefore,  to  make  a  contrary  con- 
ftru&ion,  by  adjudging  the  ufe  to  be  in  the 
feoffee,    &c.    by  the  Jiatutey  would  be  to 
violate  the    exprefs   ^'ords   of  the  ftatute. 
However,  even  in  thus  rule,  we  find  fome 
exceptions;  for    there    are  fome  particular 
cafes^  where  a  feoffee^  jS^c.  ihall  have  a  ufe 

limited 
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limited  to  him,  and  alio  have  that  u(e  exe- 
cuted in  him  by  the  ftatute.  This  happens 
where  the  whole  feifin  is  given-  to  the  feoffee, 
&c. :  and  onlf  an  eftate  tail  in  the  ufe  is  li- 
mited to  the  feofFee,  &c.  whilft  the  remain- 
der over  in  fee  is  declared  to  another :  or 
where  the  whole  fee  is  limited  to  the  feofiee, 
&c  and  many  eftates  in  the  ufe  are  carved 
out  of  fuch  feifin  of  die  feoffee,  one  of  which 
eftates  in  the  ufe  he  takes.  As  an  infbuice 
of  the  former,  if  A.  enfeoffs  J.  S.  in  fee.  to 
the  ufe  of  himfelf  in  fail,  remainder  to  the 
ufe  of  J.  A.  J  or  if  J.  S.  covenants  to  ftand 
feifed  to  the  ufe  of  himfelf  in  tail,  remainder 

over :  in  both .  thcfe  cafes  the  eftates  tail  arc 

< 

executed  by  the  ftatute,  though  limited  to 
»Bju  nfet,  63.    the  feoffee,  &c.  or  covenantee,  themfclves  •. 

But  I  apprehend,  that  if  the  whole  feifin  in 
the  cafe  of  the  feoffment  had  not  been  limited 
to  the  feoffee,  that  it  would  be  different : 
thus,  if  the  feoffment  had  been  to  J.  S.  ge- 
nerally, habendum  to  and  to  the  ufe  of  him- 
felf in  t^,  remainder  to  and  to  die  ufe  of 
J.  A.  in  fee;  now,  m  this  cafe,  J.  S,  has 
not  a  feifin  in^^,  but  only  feifin  to  ferve  his 
own  eftate  tail-,  and  the  ufe  in  remainder  is 
fcrved  out  of  the  feifin  of  J.  A.j  for  the 
poffeffion  paffes  to  him  in  the  remainder  by 

th« 
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Ae  firft  livery,  though  he  is  not  party  to  the 
prcmifcs^'i  and  though  the  livery  is  only  ^iRoU.ab.6«. 
made  to  J.  S.";  and  that  being  the  cafe,  ^Litt.f.6o. 

^     Co*  lAttmAQ»3U 

they  both  take  according  to  the  courfe  of  b. 

If  A   fcoffrncsnC 

pofleflion  by  the  conrrnion  law ;  for  neither  had  been  to  a. 

of  them  ftand  leifed  to  the  ufe  of  another  maind^to  bI 

peribn.    So  too,  if  the  ufe  limited  to  J.  S.  ^ry^bad  beea 

had  only  been  for  life  or  years  inftead  of  i»-  SrdUiSy,  thu 

tail,  that  would  alfo  have  altered  the  cafe':  feddi^STtSa^ 

or  if  die  eftate  had  not  been  limited  to  die  ufe  '^^^fl^' 


of  the  feoffee  in  tail,  but  to  the  feoffor,  or  a  £Sli!:,"'wTS; 
fir  anger,  with  the  remainder  to  the  ufe  of  feoffee  ^^^^^  ^ 
inyir^,  the  feoffee  would  be  in  by  the  common  tefi^^ji^^ 
law,  and  not  by  the  ttatute^.     In  like  man-  ^f^  ^V^ 
ner,  if  J.  S.  is  enfijoflfed  in  fee  to  the  ufe  of  wereunknowo. 
J.  D.  for  life,  remainder  to  die  ufe  of  J.  S.  *B*-«f«»«3- 
in  fee,  J.  S.  has  the  reverfion  in  fee  by  die  ^^^-^^^^"-^ 
common  law.    But  as  inllances  of  the  lat- 
ter kind  of  excepdon,  if  A.  is  enfeoffed  to 
the  ufe  of  B.  for  life,  remainder  to  the  ufe  of 
bifnfelf  for  life,  remainder  to  the  ufe  of  the 
right  heirs  of  C.  j  now  A.  is  in  by  the  ftatute, 
together  with  B.  and  C. ;  for  the  law  will 
not  allow  of  thefe  fractions  of  eftates\   .So  sBa.ufei,€^ 
if  B.  is  enfeoffed  to  the  ufe  of  himfelf  and  a 
ftranger,  or  if  a  biihop  and  his  heirs  is  en* 
feoffed  to  the  ufe  of  himfelf  and  his  fuccef- 
fors  ;•  in  the  firft  cafe  the  eftate  of  the  feoffee, 

and 
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^d  ih'anger,  and  in  the  fecond^  that  of  the 
mUMe$,6jii    bifliop  alone,  is  executed  by  die  ftatute*.  So 

if  a  man  makes  a  fcoflment  in  fee  to  one,  to 
the  ufe  of  him,  and  the  heirs  of  his  body;  in 
this  cafe,  for  the  benefit  of  the  iffue,  the  fta* 
tutc,  according  to  the  limitation  of  ufcs,  de- 
vefts  tJie  eftate  vetted  in  die  feoffee  at  com- 
mon law  (which  is  a  fee  fimple)  and  exe- 
cutes the  fame  to  him  in  tail ;  and  yet  this 
is  apparendy  againft  the  exprefs  words  of  the 
*i3Cq.s6.       ftatutc\ 

Having  made  thefe  previous  remarks  on 
the  ftatute,  it  will  be  neceflary  that  we 
Ihould  follow  a  more  regular .  plan,  for  the 
better  confidering  the  nature  of  ufes  fincc 
that  ftatute.  Therefore  we  muft  frft  en- 
quire, what  kind  of  ufes,  and  the  manner  in 
which  ufes  are  executed  hy  this  ftatute. 

ad.  What  conftruSion  has  been  taken,  wheu 
the  life  in  fee  Jimple,  fee  tail,  for  term  of  life^ 
or  years,  has  been  executed  in  ceftuique  life. 

3d.  What  that  conftruHion  has  been^  when  a 
ufe  in  remainder,  or  reverter,  has  been  Jo  exC'* 
cuied. 

(4th.  With  refpeSf  to  declaring  ufes. 

5th.  Wbta 
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5  th.  fVbat  ufes  are  not  executed  hy  the  fia^ 


tiUe. 


Before  any  ufe  can  be  executed  by  this 
ftatutCj  it  fhould  be  properly  raifed,  accord- 
ing to  the  rules  we  have  before  taken  notice 
o£  Therefore  the  fame  con/ideration,  and 
declaration  of  the  ufe,  is  as  requilite  Jince  the 
ftatute^  as  it  was  before.  It  (hould  be  railed 
out  of  the  fame  hereditaments;  and  the 
fame  peribns^  that  were  enable  of  being 
feifed  to  a  ufe  before  the  ftatute^  are  alone 
able  to  hold  the  feifin  to  ferve  the  ufes 
ikice  the  ftatute  \  Indeed,  with  reipe6t  to  <  2  Comm.  as^. 
this  lafl  rule,  it  is  remarkable^  that  the  fta-r 
tute  throughout  on  the  part  of  the  feoffees, 
only  mentions,  where  any  per/on  or  perjons 
fland,  &c.  which  word  per/on  excludes  aliens^ 
and  alfo  corporations^.  But  the  ftatute  with  iBa.iifes,4s. 
refpeft  to  ceftuique  ufe  always  couples  the 
words  body  politick  with  that  of  perfon ;  ib 
that  it  admits  a  corporation  to  be  cefiuique  ufe^ 
as  before  the  ftatute,  and  denies  that  privilege 
to  an  alien*  I  muft  obferve,  that  it  has  been 
a  queftion  fince  the  ftatute,  and  indeed  it  is 
not  now  fetded  perhaps,  whether  a  tenant  ii$ 
taU  can  ftand  feifed  to  the  ufe  of  another^ 

On 
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•co.Litt.i9.b.  Oil  the  one  hand,  Sir  Edward  Coke%  Sir  G. 
'crajac.  400,  Crokc  ^  BulftrodcS  Sir  F.  Moore  ^  and 
rjuift.  r86.  Rolle  ^  expreisly  tell  us,  that  it  was  fettled  in 
« T R^u. Rep-  ^I^c  c^c  ^f  Ciw;^  and  FranklynyXhzx,  a  tenant 
^^Roii.  ah.  7S0.  in  tail  neither  before  notfince  the  ftatute  could 
ciil'Tgs.*       ft^d  feifed  to  the  ufe  of  another  perfon,  ex- 

prdsly,  or  impliedly.  Whilft  on  the  other 
hand,  Godbolt  diredtly  aflerts,  that  the  cafe  of 
Cooper  and  Franklyn  was  determined  quite 
the  contrary,  viz.  that  a  tenant  in  tail  could 
ftand  feiied  to  an  exfrejs  uje^  though  not  to  an 
k G«db.  269.     implied one^  :  and  Lord  Bacon,  in  his  reading 

upon  the  ftatute  of  ufes,  gives  it  as  his  de*- 
cided  opinion,  that  a  tenant  in  tail  may  ftand 
feifed  to  an  exprefs  ufe  Jince  the  ftatute :  for 
the  ftatute,  fays  he,  does  not  fave  the  right 
of  tenant  in  tail ;  and  the  reafon  why  a  con- 
trary conftruftion  was  had  before. the  ftatute, 
was,  becaufe  the  right  of  tenant  in  tail  was 
iBa.ufcs,s7,  exprefsly  faved  by  i  Rich.  3.  c.  i\  Of 
•  Perk.  f.  534,  this  opinion  fecm  alfo  Perkins  ",  Manwood 
wowd.  555.     in  Walfingham's °  cafe,  and  Lord  Dyer  •. 


•Dyer,  311.  b. 


When  fo  many  reQ)eftablc  characters  differ 
lb  widely  on  this  point,  it  would  be  prefump- 
tion  in  me  to  offer  a  decided  opinion*  There- 
fore, without  entering  into  any  kind  of  con- 

troverfy. 
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UWtrfy^  t  will  beg  leave  to  rtiikt  %  very  few 
obdcrvations  on  the  fubjei^-^Th^  reafons^. 
why  a  tenant  in  tail  could  not  ftand  feifed  to 
the  ufe  of  another  peribn  before  the  ftatut)e>- 
were  two :  the  one,  on  account  of  the  conG- 
deration  of  tenure^  between  the  donor  and^ 
donee:   and  the  other,  on  account  of  the* 
ftatute  Wefhninfter  2.  c.  i.  which,  as  Sir  £• 
Coke  obfitrves  ^  appropriated  the  lands  folety  'Co.  Lict.  19.  b. 
to  the  uieof  the  tenant  in  tail    It  requires, 
fupd  vabmfas  donaicris  in  onmibus  ohferveiur  \  <i  bto.  feoff.  ai« 
This  provifion  was  made  in  order  that  the.  b.^.c'.^. 
donee  fhould  not  alien  to  barr  his  iflue.  Now 
it  was  2t  nde  that  no  peribn  could  ftand  feifedi 
to  a  u(e,  but  one  who  could  execute  a  per&ft 
eftate  in  the  law  to  ceflutque  uje*    This,  at 
tenant  in  tail  could  not  do,  without  commiC'-* 
dnga  wrong,  for  which  his  ifliie  had  a  renoedf 
by  a  writ  oiformedon*    It  nnuft  be  remem- 
bered^  that  when  diefe  notions  were  fiift  in^ 
troduoed  mtii  refpeft  to  a-  tefima  in  taiPs^ 
ftanding  feiied  to  a  ufe,  the  poffifiitm  and  uftr 
were,  perfedly  diftinft  eftaces.    The  feoffee- 
was  complete  owner  of  the  land,  and  he  per- 
formed the  feudal  dudes*    Now  as  a  tenant^ 
in  tail  held  immediately  of  the  donor,  this  06 
itfelfi  in«  thofe  days,  when  the  feudal  fyftemt 
was  more  pun&ually  obferved,.was  a  fuffi* 

L  cient 
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cicnt  confideratlon  to  create  ah  exprefs  ufe  m- 
the  donee ;  and  when  we  add  to  this  confi- 
deration  the  conftruftion  put  upon  the  fta- 
tute  Weftm.  a.  c.  i .  we  cannot  wonder,  that 
a  tenant  in  tail  was  confidcred  as  being  inca- 
pable of  being  feiied  to  another's  ufe.     But 
what  is  the  cafe  fince  the  ftatute  ?  Surely  wc 
may  be  at  liberty  to  make  Ibme  difference. 
That  confideration  of  tenure,  aqd  of  holding 
immediately  of,  and  performing  the  feudal* 
duties  to,  the  donor,  does  not  now  exift:  for 
the  poffefTion  now  is  not  in  him  for  a  mo- 
ment }  but  it  is  transferred  to  ceftuique  uje^  who 
is  complete  owner  of  the  legal  eftate,  to  all 
intents,  conftru£tion$,  and  purpofes  in  the 
law:  and  as  to  the  ftatute  Weftminfter  2. 
c.  I.  which  is  faid  fo  unalterably  to  have 
appropriated  the  lands  to  the  donee,  it  only 
forbids  the  donee  not  to  alien,  and  by  con- 
ftruftion  not  to  execute  an  eftate  to  ceftuique 
ufe.    But  fince  the  ftatute.  of  ufes,  that  pro- 
vifion  is  altogether  inapplicable  with  relpeft 
to  the  execution  of  ufes,  for  the  donee  does 
not  now  execute  the  eftate  himfelf ;  but  the 
inftant  that  the  fcifin  is  in  him,  the  ftatute 
takes  it  out  of  him,  and  executes  it  in  cef- 
tuique ufe.     So  that  the  fame  power,  which 
at  firft  forbad  an  alienation,  or  execution  of 
X  the 
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the  poffeflion  to  the  ufe  in  the  cafe  of  a  te- 
nant in  tail,  has  in  this  inilance  executed  the 
poirefTion^  as  foon  as  the  donee  in  tail  could 
have  it.  But  to  thefe  obfervations  it  may  be 
objeftcd,  that  the  fame  reafons  will  equally 
apply  to  corporations,  aliens,  &c. ;  and  alfo 
that  the  ftatutc  did  not  intend  to  enable  thofe 
to  ftand  feifed  to  a  ufe,  who  before  the  ftatutc 
were  difabled.  To  that  it  may  be  anfwered, 
that  before  the  ftatute  there  were  three  de- 
fcriptions  of  men,  who  were  unable  to  ftand 
feifed  to  the  ufe  of  another :  in  the  firft  clais, 
were  thofe  who  wanted  either  a  privity  in 
eftate,  or  confidence  in  perfon  j  in  the  fecond, 
we  may  reckon  corporations,  aliens,  perfons 
attainted,  &c.  s  and  in  the  third,  thofe,  who 
had  given  fuch  a  confideration  in  return  for 
their  grant,  as  would  abfolutely  keep  the  ufe 
to  themfelves,  fuch  as  tenants  in  tally  for  life^ 
or  years.  With  refpeft  to  the  firft,  the  rea- 
fons why  they  were  incapable,  are  the  fame 
iince,  as  before  the  ftatute  j  with  refpedl  to 
the  fecond,  the  ftatute  itfclf  excludes  corpo- 
rations, and  aliens,  and  is  very  particular 
in  ufing  the  word  per/on  on  the  part  of  the 
feoffees,  and  ufing  that  word,  together  with 
the  words  bodies  politicky  on  the  part  of  ccf- 
tuique  ufe.     Befides,  the  reafon  which  pre- 

L  a  vented 


vented  moft  of  that  dafs  from  nfot  holding 
lands  to  ufes.  is  ftill  the  fame.  viz.  an  incaoa* 
city  of  holding  the  lands  at  all.  But  with 
refpeA  to  the  thirds  there  is  clearlyr  a  differ- 
ence fince  the  ftatute.  Tenant  in  tail  might 
always  have  received,  and  held  lands;  nor 
was  there  any  want  of  confidence  in  his  per- 
fbn,  or  privity  in  his  eftate.  Thfe  only  rqaibns 
were  on  account  of  the  ftatute  Wcftminfter  2. 
c.  I.  and  the  confideration  of  tenure;  both 
of  which  were  good  confiderations,  when  the 
pjejign  and  ufe  were  feparate ;  but  as  the 
ftatute  now  has  annexed  the  poiTeflion  to  the 
ufe,  the  reafons  are  changed.  The  incapa- 
city of  a  tenant  in  tail  to  ftand  feifed  to  a  ufe 
did  not  ariie  from  any  peribnal  difability,  like 
the  cafe  of  aliens,  perfons  attainted,  &c.  but 
on  account  of  the  eftate  which  he  pofteilcd, 
that  eftate  being  fufficient  to  create  a  ufe  in 
himfelfi  and  being  alfo  unalienable  by  the 
Statute  Weftminfter  2.  c.  i.  As  to  the  latter 
reafon,  the  ftatute  of  ufes  takes  it  out  of  bi& 
power  to  alien;  for  as  foon  as  the  pof- 
felllon  is  in  him,  it  transfers  it  to  ceftuique 
ufe,  thereby  allowing  the  donee  to  have  only 
a  momentary  feifin.  As  to  the  former  reafon, 
the  fame  confideration  of  tenure,  which  car- 
ried thp  ufe  to  the  tenant  in  tail,  would,  as 

.   Brooke 
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Brooke  informs  o^,  have  carried  it  to  k  tenahc 
for  lifa^  hfifre  the  ftatate '  s  and  yet,  I  believe  '  Bro.  feotr.  ai. 
it  to  be  a  point  now  pretty  univerially  ac-  b.^.^c.  pt*  60. 
knowlcdged,  that  if  lands  are  giVen  to  A.  Jbr    ^     ^^^' 


i/e^  to  thq  ufe  of  B.  for  Hfe,  the  ftatute  ex- 
ecutes this  ufe  in  B.  during  the  life  of  A '•  •Dytr.iU.t. 
Now  as  A,  we  have  already  fcen,  could  not  Shcp'.T.483. 
Hand  feifed  to  a  ufe  iefore  the  ftatute,  and  as  5^^.    *  '^^' 
the  ftatute,  which  mentions  the  word  trujt^  ^*"^^"  ^^' 
as  well  as  ufe,  would  now  execute  the  ufe  or 
rather  frufi  in  B,  ^^  are  induced  to  believe, 
that  the  ftatute  intended  not  only  to  execute 
ufes  limited  to  arife  out  of  the  feifin  of  feoffees 
in  fee^  but  alfo  to  execute  trujfs  limited  to 
arife  out  of  the  poflelfion  of  thofe  perfons, 
whoib  particular  efiates  m  the  lands  neceflarily 
drew  the  ufi  to  them,  as  tenants  in  tail,  and 
for  life.    Therefore,  if  the  ftatutjc  had  men- 
tioned tiie  word  poffiffiiy  as  well  as  Jei/idy  I 
apprehend  the  trufts  declared  upon  a  term  of 
years  would  have  been  executed  by  the  fta-t 
tute.     It  is  alfo  wordiy  of  obfervadon,  that 
the  ftatute  27  H.  $•  does  not,  like  th«  fta- 
tute I  Rich.  3.  iave  the  right  of  tenant  in 
taiL    Upon  the  whole^  if  lands  flxouki  at  this 
day  be  limited  to  A.  in  tail,  to  the  u&  of  fi. 
in  tail,  this  ufe  or  truft  m^t  perhaps  be  ad- 
judged to  be  exeaited  by  the  ftatute, 

Wiih  rc^cft  to  the  cafe  of  Cooper  and 

L  3  Frank- 
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t  Supra.  144.     FranklynS  A.  enfeoffed  B. ;   habendum  to 

B.  and  the  heirs  of  his  hody^  to  the  ufe  of  him^ 
and  his  heirs  and  ^gns.  The  queftion  was, 
whether  B.  had  an  eftate  tail  by  the  haben- 
dum, or  a  fee  deternfunable  without  iflue, 
according  to  the  limitation  of  the  ufe  ?  But 
.this  appears  to  me  to  be  a  ftrange  and  re* 
fined  queftion:  for  fuppofing  the  ufe  had 
been  limited  to  C.  in  fee,  inftead  of  B.  and 
admitting  that  the  ftatute  had  executed  the 
ufe  in  C.  how  could  C.  be  fuppofcd  to  have 
zfeejimple  in  him,  determinable  oaB.^s  death 
without  ijfue  ?  At  conrunon  law,  if  a  feoff- 
ment had  been  made  to  B.  and  the  heirs  af 
his  boifyy  habendum  to  him,  and  his  heirs  and 
affignsy  B.  would  have  had  an  eftate  tail,  with 

^g  Co.  154.  b.  a  fee  expedant  thereon  ^  Here  the  haben- 
dum does  not  alter  the  eftate  tail  in  the  pre-: 
rriifes,  but  only  adds  an  expectant  fee  to  it. 
But  to  fay  that  in  the  other  cafe  ceihiique 
ufe  fhall  have  Sifee,  when  the  feoffee  has  only 
feifin  for  zfee  tail,  is  to  me  a  refined  confhiic- 
tion  upon  the  ftatute,  which  I  do  not  clearly 
comprehend.  What  fays  the  ftatute  ?  "  The 
eftate,  title,  right,  and  pojefflon,  diat  was  in 
fuch  perfon  or  perfons,  &c.  be  from  hence- 
forth clearly  deemed  and  adjudged  to  be  in 
him  or  them,  that  have,  &c."  Now  if  in' the 
cafe  above  put,  ceftuique  ufe  fhould  iiave  a 
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fujimple  defcendihle  to  fais  heirs  getierd  exe- 
cuted by  the  flatute>  when  the.pofleffion  and 
dftate  of  the /feoffee  (out  of  which  the  ufes  arc 
ferved)  is  only  an  eftate  tail  defcendihle  to 
particular  beirs^  then  it.  is  very  certain  diac 
cejluique  ufe  has  neither  the  eftate^  title,  right, 
or  fame  pqfeffim  of  the  feoffee,  as  required  by 
the  ftatute>   but   an  eftate  differing  in  its 
nature  and  title  from  it;   the  eftate  of  the 
feoffee  only  imrkiog  the  continuance  of  that  of 
the.ceftiiique  ufe.     It  rather  appears^  from 
the  words  of  the  ftatute,  that  cefhiique  ufe 
would  have  the  efiaU  and  title  of  the  feofiee> 
which  is  but  an  eftate  tail.     The  feifin  of 
the  feoffee  cannot  ferve  the  ufe  in  fee:  in 
the  fame  manner  as  if  an  eftate  Was  limited 
to  A.  for  life,  to  the  ufe  of  C.  in  fee,  here  C. 
has  clearly  but  a  life  e/late,  though  the  ufe  is 
declared  in  fee ''.    And  there  is  no  incon*  ^  ^*"k>*'  «* 
fiftency  in  making  the  conftrudion  above* 
mendoned»  for  then  C.  would  have  an  efUte 
tail  to  the  heirs  of  his  body  during  the  life  of 
B.  and  the  heirs  of  his  body;  which  is  the 
fame  with  an  eftate  tail  limited  to  one»  and  the 
heirs  of  his  body  abfolutely  *•    However,-  as  *  v»^«  3  cha. 
thefe  obfervations  are  certainly  liable  to  ob- 
je£tion$j  I  muft  folicit  the  indulgence  of  die 
learned  re$ider« 

L4  But 
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But  admitting  that  a  tenant  in  tail  eannoe 
be  feifed  to  a  ufc  according  to  ftrift  1^^ 
notions ;  yet  if  lands  were  to  be  deviftd  or 
tonvcyed  to  a  man  in  tail,  to  die  uie  or  in 
truS:  fer  another  perfon,  or  to  do  any  pardcujar 
afti  this  woold  be  a  irujl^  die  pcrf6raiance  of 
^Vtm  II.  "'^^  equity  would  enforce'^ :  for  trtf/h  are 
mde  3  Atk.      id^  .mere  creatures  of  equity,  which  would 

559.  where  an  t.      / ' 

vi/ant  truB4i  in    BCFcr  aHow  them  to  fail  on  account  of  any 

creed  to  con.     difabiUty  ill  dic  tTjuftcc )  for  it  is  a  rule  ih 

rtawtry.  Vide   cqufty,  that  every  ceftuique  truft,  whtther  a 

"P"^'  ^'        volunteer  or   not,    with  or  without  coiw 

^deration,    i$  endtled   to  the  ^  of  the 

court,  in  order  to  avail  himfelf  qf  the  benesSc 

» 3  p.  W.  %22.    of  his  truft  '♦    Therefore,  we  fee  in  fomo 

ai^ances,  diat  wbere  a  truftee  has  been  inca« 

paUe,  through  fome  legal  dilabilityji  to  con^ 

yey  or  execute  an  eft^te,  the  court  of  chaA^ 

m  Vide  eery  has  removed  him  out  of  the  truft  \ 

1^0,131.         Indeed,  a  principal  rule^  which  equity  haJi 

adopted  widi  rtSpeOt  to  trufts,  is,  diat  a  tnift 
(hall  never  fail  on  account  of  the  deficiency 
of  a  trufteii  and  that  court  feetns  to  be  guid« 
cd  more  by  the  intent^  in  raifing  ZT^frftenmg 
the  truft  on  the  eftate,  thaa  on  account  of 
any  ability  or  difability  of  the  truftee. 
Therefore,  whenever  there  is  a  dcfeftive  or 
,       improper  truftee,  chancery  afts  as  if  there 

were 
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^mre  no  truffcee  at  all,  in  Whioh  <:stt  die  per- 
fon  who  executed  the  tnift,  wA  his  heirs^ 
would  be  truftees  themfelves.  Thus,  in  a 
late  cafe*,  a  teftator  dcvifbd  an  cftate  to  ^J®?*^. 

Cha.  Rep.  %u 

a  corferatim  in   truft  .for  particular  vfes:  5?^^*"^*?^ 
^ow  a  corporation  could  not  t«ke  as  truftees,  ft>ce«  <  ^em. 

'*'  4^9.  where  tba 

on  account  of  the  ftatutes  of  mortmain ;  nd-«  mafter  of  the 
ther  could  they  ftand  icifed  to  ufes  by  the  opinion  that  019 
fxsmnion  law :  therefore  it  was  held,  that  the  z7r^ 
truft  was  fufficiently  raiied  to  f often  It^upon 
theeftate,and  that  it  fhould  be  as  if  no  oiiftec 
were  named  s  in  which  cafe  the  heir  at  law 
would  become  truftee  to  the  ufes  of  the  will. 
However,  with  re^ft  to  corporations,  we 
£^uently  find  that  devifes  to  diem  in  truft 
ioT  charieies  are  held  good,   and  diat  the 
corporadoqs  become  thereby  truftees  for  the 
charities.     This  is  allowed  by  the  equity 
of  43  Eliza,  c.  4.  £  u  notwithftanding  it  is 
▼oid  by  the  ftatutes  rf  mortmain  ^    We  '  vide 

'  Hob.  1 36. 

0iaU  have   occafion   to   make   (bme   fur-  >  vem.  411, 

454. 

ther  remarks  oq  the  nature  of  trufts  and 
truftces.  But  to  return  to  the  ftatute  of 
ufes }  diere  muft  be,  as  was  before  noticed, 
a  c^infideration  to  raife,  or  declaration  cf 
a  ufe4  a  perfon  capable  of  ftanding  feifed 
to,  and  of  receiving,  a  ufe ;  and  there  muft 
^  a  proper  hereditamenr,  out  of  which  it 

may 


(     154    ) 

may  be  raifed,  before  any  ufc  can  be  properly 
executed  by  the  ftatute. 

•  • 

As  the  ftatute  mentions  the  words  ufe^  cm-* 
fidencey  or  truft.y  it  le^jms  to  execute  the  pof- 
feflion  to  the  ufc,  whether  exprefied  in  any 
of  thofe  words.  Thus,  if  a  man  cofFotys  or 
devifes  in  fee,  in  truft  for  B-  or  in  trull  that 
B.  ihall  take  the  profits,  this  is  a  ufe  cze-» 
cuted  in  B.  by  the  ftatute :  or  if  an  eftate 
is  limited  to  J.  S.  and  his  heirs,  in  truft  that 
J,  A,  (hall  take  the  profits  during  his  life,^ 
•»  Skin.  2C9.      this  is  alfo  a  ufe  executed  by  the  ftatute  **• 

Prec.  Cha.  345*  . 

*2Saik.679.    ^^  ^^  ^^  ^*f^  ^^  BroughtOH  and.Langley* 
s.  c!'"^*^*^'     lands  were  devifed  to  truftces  and  their  heirs, 

in  truft  to  permit  A-  to  take  the  profits 
during  his  life,  ^4  afterwards  the  truftees 
were  to  ftand  feifed  to  the  ufe  of  the  heirs  of 
the  body  of  A.;  and  it  was  held  that  the 
ftatute  executed  the  ufe  in  A.  for  life,  by 
which  conftrudtion  he  had  an  eftate  t^il  exe- 
cuted in  him, 

It  is  faid,  that  in  all  cafes,  where  a  ufe 

might  have    been  raifed   by  the  common 

law,   and  was  formerly  compellabjle  to  be 

performed  by  the  chancery,    the  ufe  fhall 

f  a  Browni,      be  now  cxccuted   by  27   H,  8. '      Thug, 

^' '  where 
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where  A.  grmted  and  devijed  the  revcrfidn 
.after  an  efl^te   for   life>    it  was  held  that 
the  reverfion  paffcd  by  way  of  ufe  by  virtue 
of  the  word  grants  and  confequendy  no  at- 
tornmmt  was  neceOary,  for  the  word  p'ont 
was  fufficient  to  pafs  the  ufe ;  and  as  the 
chancery  would  have  compelled  the  execu- 
tion of  it,  fo  the  ftatute  now  executes  it  ^  ^ »  Mod.  451, 
Befides  the  words  mentiohed  in  the  (Utute, 
the  word  intent  will  alfo  raife'a  ufe;  there-  vidcfupra,i7, 
fore,  where  a  man  made  a  feoffment  in  fee  *^* 
Jub  conditioner  ed  intent ione,  thap  itb  wife  fhoujki 
have  the  land  for  life,    remainder  to  his 
younger  fon  in  fee,  the  feoffor  died,  as  did  alfb 
the  feoffee  without  making  any  eftatc.     The 
heir  of  the  feoffor  entered  as  for  a  condition 
broken;  but  it  was  refblved,  that  this  was 
'  no  condition  J  but  an  eftate  executed  prefently 
by  the  ftatute,  according  to  the  intent  of  the 
parties  **.   So  in  a  fimilar  cafe  *,  where  a  man  ^^  ^^  *• 
made  an  abfolute  feoffment  in  fee ;  but  there  i  Moor,  72*, 
was  a  deed  of  defeazance  made  at  the  fame  ^*^*  ^^  '*^' 
time  with    the  feoffment,  which  gave    the 
feoffor,  and  his  heirs,  a  power  of  entry  after 
quiet  enjoyment  by   the   feoffees    for    100 
years,  and  after  the  100  years  Jiad  elapfed  it 
was  held  by  the  judges,  that  the  lands  were 
vcftcd  in  the  heir  of  the  feoffor  by  27  H.  8. 

for 


^  d^at  it  appeared  to  be  the  intern  of  the 
feOfihr^  that  he  fhould  have  the  lands  again 
after  the  i  bo  years  pofleffion  by  the  feof&es. 
This  httent  was  the  ufe  of  the  feoffpricnt, 
wWch  arofe  out  of  the  pofleffion  of  the 
IfefrfFees^  and  was  executed  by  the  llatute  of 
tifes. 

According  to  die  coixftru6tion  placed  on 
^  above  cafes»  it  appears^  that  the  courts 
havfc  been  willit^  not  only  to  rcftify,  but 
a^ihilali^  ^s»  However,  on  account  of 
ibmfe  legal  icroples  and  equitable  decifions> 
thfe  iaibovt  obfervarions  have  feme  exceptions, 
>nrhich  will  be  better  underftood  when  we 
tome  te  (peak  of  fuch  cafes  as  are  out  of  the 
thi^ute.  I  fhall  only  here  remark,  in  addi- 
tion to  what  has  been  faid,  that  though  it  be 
Ae  intention  of  the  parries,  that  the  ukJbouU 
cbahge  fix>m  one  perfon  to  another,  yet  if 
Aat  intention  is  not  cxpreflcd  on  a  proper 
conveyance,  or  by  fufficient  words,  or  other 
legal  requifites,  the  ufe  will  be  deemed  to  re- 
main as  it  originally  was,  and  will  not  be 
executed  to  the  perfon  it  was  intended  for. 
k Dyer,  96.  au     Thus  ^,  whcTc  T.  S.  by  indenture  covenanted 

and  granted,  in  confideration  that  A.  B:  had 

conveyed  divers  lands  and  tenements  to  him 

1  ia 
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in  fee  fimple,  after  the  death  of  the  fa;4  A.  B. 

that  he  the  faid  T,  S.  wpuld  levy  ^,  fine  of 

other  landsj  whereof  he  flood  leifed)  to.the  faid 

T,  S.  for  life^  remainder  to  the  {^d  A.  B*  in 

tail  i  there  was  no  fine  levied^  znd  it  ^fcaj) 

held  that  this  covenant  to  levy  a  fine  did  noc 

change  or  raife  any  ufe^  fo  as  to  caule  it  to 

be  executed  by  the  ftatute.    Here  we  fee 

only  a  covenant  to  make  a.  conveyance^  whichi 

covenant  was  ijot  like  a.  covenant  to  ftand? 

fcifed,  or  indeed  like  any  other  convey^ce  i 

for  in  eflFeft  it>yas  nothipg  more  than  zco^ 

venanf  to  make  a  conveyance^  out  of  which.  ^'scu^SiSi 

ufes  would,  arife :  and  untjl  that,  conyi^ance  *  v«Qt.  137. 

was  m^de  the  ufes  remained  as.  thejr  were, 

before. 

Upon  the  prindples  of  this,  cafe  it  ha^ 
been  held  by  more  modern  refoludoos,  that 
articles  entered  into  before  marriage  to  fettle 
lands  to  certain  ufes>  do  not  raife  any  u|e& 
till  a  conveyance  is  made  to  create  thoie  ufes. 
according  to  the  articles.  Thus  it  has  been 
lield^  that  where  articles  b^ive  been  entered 
into  to  fetde  lapds  to  certain  ufes^  and  before, 
a  fetdepient  has  been  made  purfuant  to  thole- 
ardclesi  stp  a^al  conveyance  to  i4fes>  dif-* 
fe;;ent  ^n^thofe  mentioned  in  the  artictes^ 

has 
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has  been  made,  the  ufcs  fo  ralfed  by  the 

conveyance  fhould  hold  good  againft  thofe 

« 1  p.  w.  436,  articled  ta  he  raifcd  \     So  too  in  die  cafe  of 

439, 447« 

Edwards  v.       TrevoF  V.  Trcvor  ",  where  A,  in  confidera- 

Freeman* 

m ,  Eq.  aK  387.  tion  of  an  intended  marriage,   covenanted, 
X  p.  w.  622.      promifed,  and  granted,  with  truftees  to  fetde 

lands  to  the  ufe  of  himfelf  for  life,  without 
impeachment  of  wafle,  then  to  die  ufe  of  his 
intended  wife  for  life,  remainder  to  the  ufe  of 
the  heirs  male  of  the  body  of  A.  by  his  mtended 
wife,  and  the  heirs  male  of  fuch  heirs  male 
ifliiing,  remainder  to  the  ufe  of  the  heirs  of 
A.  for  ever.  A.  covenanted,  that  until  luch 
affurance  fhould  be  made  to  fuch  ufes,  that 
^  he  and  his  heirs  would  ftandfeifed  to  the  ufes 

mentioned  in  the  articles.  There  was  no 
fetdement  made  according  to  the  articles, 
and  feveral  years  afterwards  A.  levied  a  fine 
to  other  ufes.  Now  the  queflion  was,  whe- 
ther the  ufes  were  properly  raifed  by  the 
articles,  and  the  covenant  to  fland  feifed, 
io  as  to  be  executed  in  A.  by  which  A- 
would  have  an  eflate  tail  executed  in  him. 
If  that  was  the  cafe,  then  the  fine  would  have 
barred  the  ifTue  in  tail  \  and  it  was  held  by 
the  lord  chancellor,  that  the  intention  of  the 
parties  by  the  articles  was,  that  A.  fhould 
only  have  an  efbte  for  Itfe^  with  remainder  to 

the 
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the  firft  and  other  fons  in  tail,  that  thrf 
chancery,  in  decreeing  a  conveyance  to  exe- 
cute the  ufes,  would  preferve  the  intention  :■ 
for  the  articles  themfelves  did  not  raile  any- 
nfes^  fo  as  to  be  executed  by. the  ftatute  5  and 
as  to  the  •  covenant  to  ftand  feifed,  that  was- 
only  intended  to  raife  ufes,  until  fuch  time  as* 
the  ufes  intended  to  be  created  by  the  fub- 
fequent  conveyance  were  well  and  truly  railed; 
and  though  the  covenant  did  raife  the  ufes,  till 
fuch  tinnc  as  the  conveyance  was  fnade,  yet 
when  the  conveyance  Ihould  be  made,  it 
would  overturn  the  ufes  under  the  cove- 
nant, and  have  relation  to  the  time  when  the 
fine  was  levied.  Of  courfe  it  was  decreed, 
that  the  fine  levied  by  A.  was  void  (he  being 
only  tenant  for  life)  as  to  the  barring  the  re- 
mainder to  his  fbn :  and  that  a  conveyance 
Ihould  be  executed  to  the  fon  of  A,  (A. 
being  dead)  and  to  the  heirs  male  of  his 
body.  This  laft  cafe  not  only  Ihews  us,  that 
ufes  articled  or  covenanted  to  be  raifed  arc 
not  executed  by  the  ftatute,  but  that  chan- 
cery, in  decreeing  an  execution  of  theiti, 
endeavours  to  preferve  the  intentim  of  the 
parties,  though  contrary  to  the  exprels  words 
of  the  articles.  To  enter,  however,  into  an 
enquiry  concerning  the  prevailing  doctrines 

of 
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of  chanoery^  in  decreeing  an  execution  ofar« 
ticl^>  and  trufis^  does  not  feem  a}>plicahk  to 
t)u3  work.  Indeed)  Mr.  Feame,  |n  his  Treatife 
on  Conting^t  Rem|unders>  has  handled  that 
fijbjedb  in  ib  mafterly  a  manner^  that  any  fiar^ 
ther  attempts  to  elucidaie  it  would  be  fruit- 
ier* I  fliall  only  here  obfenre>  that  all  i^es, 
when  raiied  iefore  die  ftatute^  were  executory, 
becaufe  they  were  only  to  be  executed  by 
iy bpoena  out  of  chancery.    So  that  before  the 
ftatute  th^re  were  two  kinds  of  executory 
iffesi  the  one  abreaij  nufed>  and  the  other 
only  artkUd  or  covenanted  to  be  raifed.    But 
Ae  flatute  has  now  done  away  that  diftinc- 
tion)  as  ufes»  when  properly  raifcdj  areimme-* 
diately  executed.   However^  fuice  the  intro« 
duftioitof /r/{^j^  the  fame  difierence  feems  to 
prevail  with  reipe&  to  them  $  for  diey,,  like 
ufes  before  the  ftatute^  are  merely  enecuioryy 
even  when  they  are  properly  created  i  for 
^enever  diey  are  executedy  then  they  no 
longer  continue  trufts,  but  form  a  legal  eftate* 
They  may  alio  be  executory  before  they  are 
raifed  J  as.  fuppoiing  money  to  be  devifed  or 
articled  to   be   laid    out  in   the   purchafe 
of  lands,  which,   when    purchafed,   Ihould 
be  fettled  to  certain,  and  upon  particular 
trufts  i  noW)  until  the  lands  are  purchafed^ 

neither 
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neither  the  ufes  nor  tmfb  can  be  ralfed :  but 

ilill  thejr  are  trufts  executory,  and  the  ^ef- 

tuique  truft  fhall  connpell  the  truftees  to  pur* 

chafe  the  lands  **•    Lord  Hardwicke  therefore  «  vidc  3  p.  w, 

has  very  properly  denied  the  diflinftion  be-  Lechme^V. 

tween  trufts  executed^  and  executory  \  holding 

that  all  trufts  are^  in  the  notion  of  the  law^ 

executory  ^  •  »  Aik.  585. 

I  fhall  now  add  a  few  more  cafes^  to  ex-* 
plain  what  conveyances  or  words  are  necef- 
iary  to  change^  or  transfer  a  uie  from  one 
perfon  to  another.    Thus^   in  the  cale  of 
Wingfield  and  Littleton  ^  where  A.  cove-  » Dyer,  161-1, 
nanted,  that  (he  would  fufFer  a  recovery  to  B. 
(her  fon)  his  heirs  and  afiigns^  to  and  fi)r 
fuch  ufes^  as  ih  a  fubfequent  indenture  (hould 
be  declared.      B.  covenanted   that   withb 
eight  months  after  the  recovery  fufieredj  he 
would  make  an  eftate  to  A.  for  life>  remainder 
to  B.  and  C.  his  wife  in  tail,  remainder  over 
in  fee.    The  recovery  was  luffered  accord- 
ingly i  but  no  fiirther  declaration  of  the  ufes 
made.    And  it  was  held,  that  neither  the  re* 
covery  nor  covenant  of  B.  changed  the  uie  ; 
for  the  recovery  was  to  certain  ufes,  and  un- 
til thofe  ufes  were  properly  declared  (the  co« 
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venant  of  B.  to  make  eftates  not  being  a  fuf- 
ficient  declaration  of  the  uies)  the  ufe  refult* 
ed  back  to  the  recovcrce. 

qaR0U.ab.788.       So  where  A.^  feifed  in  fee,  covenanted 

with  B.  in  confideration  of  a  marriage  to  be 
had  between  J.  S.  and  J.  D.  the  fon  of  the 
one>  and  daughter  of  the  other,  that  certain 
lands  fhould  from  and  immediately  after  the 
death  of  A.  remainzDA  be  wnto  the  laid  J. 
D.  and  J.  S.  and  to  the  heirs  of  the  faid  J. 
D.  to  the  only  ufe  of  the  laid  }•  D.  and  J.  S. 
and  to  the  heirs  of  the  faid  J.  D.  In  this 
cafe,  thongh  the  marriage  tK)ok  effed,  yet  no 
ufe  arofe  by  the  covenant ;  it  not  being  a  co- 
venant to  fband  feifed;  but  only  that  the 
lands  fhould  remain.  Thefe  cales  aU  tend  to 
prove  that  ufes  cannot  be  exe^uted^  before  they 
are  properly  raifed. 

In  addition  to  what  has  been  faid,  concern^ 
ing  the  excaition  of  refulting  ufes  by  the  fta- 
tute,  it  may  be  obferved,  that  a  perfon  may 
have  a  greater  eftate  in  a  refulting  ufe,  after 
a  recovery  fuffercd,  or  fine  levied,  than  he 
had  before:  and  the  ftatute  will  execute 
fuch  greater  eftate.    Thus  a  tenant  in  tail 

has 


(    ^^3    ) 

has  but  an  eftatc  tail  both  in  the  poflelTiort, 
and  the  ufe:  but  if  he  fufFers  a  re<:over7,  or 
levies  a  fine,  without  declaring  any  ufes,  the 
tifc  will  refult  to  him  in  fee,  and  of  courfe  the 
ftatute  will  execute  it '.     It  may  alfo  be  no-  '  9  co.  1  c. 
ticed,  that  the  ftatute  of  frauds,  29  Can  2.  *^^'*^'^  * 
which  requires  all  declaration  of  triijts  to  be 
in  writing,  does  not  extend  by  expreft  wonds^ 
to  ufes  and  trufts  arifing  by  implication  of 
law.    Indeed  it  has  been  held,  that  as  refult- 
ing  ufes  are  immediately  executed  by  the 
ftatute,   thereby  becoming    a  legal   eftate, 
the  ftatute  of  fi^uds  did  not  intend  to  inter- 
meddle with  legal  eftates,  but  only  with  mo-- 
dern  refulting  trufts".     However  that  may  iip.w.xu, 
be,  it  is  very  certain  that  the  do6i:rine  of  re-   "de  aVem.aj4, 
fulting  ufes,  and  trufts,  is  not  at  all  rcftrain«  *^^* 
cd  or  afFefted  by  that  ftatute. 

Rents  may  be  conveyed  to  ufes  by  the 
ftatute,  as  well  as  lands  -,  and  not  only  rents 
h  eji,  but  alfb  rents  de  novo.  Thus  a 
grant  of  a  rent  charge  Je  npvo  for  life  to 
a  certain  ufe  is  good,  notwithftanding  there 
is  no  inheritance  in  being  of  the  rent  at  the 
time  of  the  grant  *.  Indeed  Perkiiis  makes  <Ba.nft«,4ji 
a  diftinftion  between  the  grants  of  rent 
charges  in  effe,  and  de  novo.     Upon  grants  of 
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the  former  in  fee,  he  fays,  diat  either  a  confix 
derat]on>  or  cxprefs  declaration,  is  neceflary 
to  raife  the  ufc  j  but  in  the  latter,  the  x^c 
♦  Perk.  f.  530,     ^'^  be  in  the  grantee  without  either \ 

The  ftatute  not  only  executes  the  ufd 
upon  compnon  law  grants  of  rents,  but>  by 
die  fifth  claufe,  provides  for  the  execution  of 
rents,  where  any  perfon  or  perfons  ftand  feifed 
of  lands  to  the  intent  that  another  perfon 
Ihould  receive  a  rent  thereout.  According 
then  to  this  claufe,  if  lands  are  limited  to  A* 
and  his  heirs,  to  the  tife  and  intent  thzt  B.  and 
his  heirs  may  receive  a  rent  thereout;  B. 
would  have  the  legal  eftate  in  the  rent  exe- 
cuted in  him  by  the  ftatute.  But  if  lands 
were  limited  to  A.  and  his  heirs,  in  truft  to 
receive  thereout  a  rent  charge,  and  then  the 
rent  is  declared  to  the  ufe  of  B.  and  his  heirs, 
^sT.vr.  2x9,  here  the  legal  eftate  of  the  rent  is  in  A.  "^ 

Chaplin  Y. 

^  "**  The  rent,  in  thefe  cafes,  ihould  regularly 

be  limited  to  arife  out  of  the  pofleflion  of  the 
ruoverprt  conujee,  &c.  and  not  out  of  the  pof- 
feflion  of  ceftuique  ufe  i  tor  va  Cromwell's 
cafe,  where  a  rent  was  limited  to  arife  out  of 
the  poflcffion  oicejiuique  ufe,  the  Chief  Jufticc 
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VajLighan  thought   it  to  be   a  great  ilram 

againft  the  true  reafon  of  the  law".  *Vaogh.s», 

The  cafe  of  Cromwell  ^  ib  &r  as  It  relates  f%CQ.6^.\. 
to  the  prefent  point,  was  as  follows:  A  re-« 
covery  was  covenanted  to  be  fufiered, 
wherein  A.  (hould  be  recoveree,  and  fi.  re- 
coveror ;  to  the  ufes  and  intents  following^ 
viz.  to  the  ufe  of  C.  and  his  heirs^  rendering  ibid*  72,  b, 
for  the  fame  a  rent  to  A.  (the  recoveree) 
now  the  queftion  in  this  cafe  was^  whether 
'  the  rent  to  A.  could  be  executed  in  him  out 
of  the  pofleflion  of  cefttdque  ufe,  as  executed 
by  the  ftatute  ?  It  was  urged  that  the  ftatute 
intended  orily  to  execute  the  rent  opt  of  die 
pofleflion  of  the  recoveroTy  and  not  out  of 
that  of  ceftuique  ufe.  Here,  notwithftand- 
iflg  the  ufe  was  firft  limited  to  C.  and  then 
the  rent  created ;  yet,  as  it  appeared  that  the 
i^ent  of  the  pardes  was,  that  A.  fhould  have 
the  rent,  it  was  held,  that  the  rent  was  yftVi 
executed  by  the  ftatute^ 

As  die  ftatute  executes  all  rents  in  fie,  or 
for  life,  or  years,  fo  it  transfers  all  remedies^ 
and  rights  incident  thereto ;  but  not  collateral 
rights.     Thus*  where  A.  granted  a  rent  »»Mod.|jfc 
c^ai^  to  B.  and  C.  in  trufl:  for  M.  i  habendum 
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to  themi  dieir  heirs,  executors,  adoniniftfa* 
tors>  and  aOigos,  in  truft  for  M.  for  life,  with 
a.claufe  of  diftrefs,  and  a  covenant  for  pay- 
ment of  the  rent  to  truftees,  to  the  ufe  of 
M*  it  was  the  c^^inion  of  the  whole  court> 
that  as  the  rent  cfaai^  was  executed  by  the; 
ftatute,  fo  ?U  rights,  incident  thereto,  was 
transferred  to  ce/iuique  ufe :  and  as  the  power 
of  diftraining  was  incident  to  the  rent  charge^ 
it  pafled  to  the  clique  ufe.  But  the  cove- 
nant  for  payment  q£  the  rent  Was  collateral 
to  the  land,  and  was  not  transferred  tQ  crf-^ 
iuique  ufe.  This  rent  charge  was  executed 
by  the  jfiry?  claufe  of  the  ad,  which  transfers 
die  eftace,  right,  tide,  and  poffeflion,  of  the. 
truftee ;  but  as  to  the  ^b  claufe,  concerning 
rentSy  it  particularly  gives  to  cefttdque  ufe  the 
remedy  of  diffa^fs,  and  ^'  all  other  fuits,  en*-: 
^  tries,  and  remedies  for  fuch  rents  as  if  the 
^  fame  rents  had  been  aftually  and  really 
^  granted  to  them/' 

On  account  of  the  words  in  the  beginning 
of  this  claufe,  which  arc,  *'  where  alfo  di- 
^^  vers  perfons^M^  and  he  feifed  of -and  in,** 
&c.  there  was  a  doubt  whether  the  ftatute 
extended  only  to  flich  rents  as  were  in  being 
at  the  time  it  was  made ;  or  to  fuch  as  we|^ 

afterwards 


(     1^7    ) 

afterwards  created;  but  thofe  words  were 
held  to  be  explained  by  fome  that  followed^ 
yiz.  ^^  were  or  JhaU  he  feifed,  &c  •/'  '  •  ^f^r^^  s^^i  b. 

Secondly*  What  conftruftion  has  been  ta- 
ken, after  the  ufe  cither  in  fee  fimfU^  fee  tail^ 
for  life^  or  yecars^  has  been  executed  in  cef- 
tuique  ufe  ?  I  have  particularly  mentioned  the 
execution  of  ufes  in  fee  fimple,  fee  tail,  &c, 
in  contradiftindion  to  ufes  executed  in  re* 
madder,  or  reverfion. 

It  is  very  obvious,  that  as  the  ftatute  has 
made  die  eftate  of  eefiuique  ufe  a  legaly  inftead 
of  an  equitahk  one ;  and  entirely  diverted  the 
feoflfies  of  all  eftates  whatever,  many  of  the 
doftrihes  and  incidents  arc  now  at  an  end, 
which  attended  the  ufe  when  in  its  fiduciary 
ftate^  With  refpeft  to  the  feoffee,  he  has  bacomm-aaa. 
no  Intereft  at  all  in  the  land,  therefore  it 
cannot  on  his  Account  efcheat,  or  be  for-- 
felted-:  not  be  aliened  nor  fubjeft  -tfther  to 
dowei*  or  courtefy  on  account  of  his  momen- 
tary fcifih.  On  the  contrary,  it  is  fobjcct  to 
efeheat,  to  couttefy,  dower,  &c.  in  confe- 
quencc  of  the  fdfin  of  ceftuiquc  ufe,  and 
in  Ihort,  to  all  the  incidents  to  which  a 
legal  eftate  is  liab]e%    But  as  lands  were  cibij. 
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ttoty  till  fi>me  time  after  the  ptflSng  of 
that  a£b>  deviiable>  fo  ccftuique  ufcy  who 
had  then  the  legal  eftate>  could  not  devife 


:«.d 


*  Perk.  537,        It  • 
538. 

I  proceed  now  more  regularly  to  explain 
in  what  rcfpcdb  ufcs,  executed  by  the  ftatute, 
agree  with  the  rules  of  the  common  law^  and 
in  what  they  differ.  And  firft,  with  refpeft 
to  the  limtatim  or  creation  of  eftates.  It  may 
be  laid  down  as  a  pretty  general  rule>  that 
the  fame  words  neceflary  to  limit  an  eftate 
infee/mpky  fee  tail,  &c.  on  a  conveyance 
by  the  common  law^  are  equally  neceflary 
lince  the  ftatute  on  a  conveyance  to  uies.  It 
is  trye,  that  if  before  the  ftatute  a  <man  had 
bargained  ai)d  fold  his  lands  without  iplert^- 
ing  the  word  heirs  for  a  valuable  confidera- 
tion,  chancery^  which  ever  watches  over  the 
confciences  of  men»  would  have  decreed  an 
execution  of  the  ufe  »;  yir^  s  becaufe  the  con* 
fideration  entitled  the  bai]^nee  to  have  the 
« 1  Co.  100.  k^    fi^  *•  But  as  the  ftatute  now  executes  the  ufe, 

and  the  bargainee  has  a  legal  eftate^  the  fame 
conflrudtion  muft  be  had  upon  this  legal 
eftate  by  the  ftatutei  as  was  put  upon  eftate$ 
^t  the  conunon  law.  Therefore,  in  the  cafe 
putj  the  bargainee  fihce  the  ftatute  could 

only 
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oflljr  have  an  (cftatc  for  life  ^    Upon  the  lame  ^ « Co-  «7-  v- 

principle»  if  a  man  (ince  the  ftatute  bargains 

and  feUs  l^nds^  or  makes  a  feoffment,  &c, 

to  the  pfe  of  ^mother  perfQn>  ^d  his  affigns^ 

or  p  him  far  ever^  in  fuch  cafes  the  bar-r 

gainee,  &:c*  has  but  an  eftate  for  life,  accord- 

ing  to  the  rules  of  law  ••    And  it  feems  thaf  » Utu  c  x. 

if  a  man  makes  a  feoffment  to  the  ufe  of  B, 

and  bfs  bsirs  male,  as  this  liipiution  would  at 

common  law  have  created  a  fee  fimplc**^  fb  'CA.titt.»7.b. 

will  it  on  a  conveyance  to  ufes  create  the 

fame  e^e  '^  i  oiib.  ufes,  7s- 

And  ip  one  very  particular  inilance  the 
courts  have  feemed  unwilling  to  difpenfe 
with  the  ijtrift  legal  notion  of  limitation  on  a 
feoffment  to  yfes :  thus  at  common  law  the 
claufe  of  warranty  was  held  not  fufBciendy 
powerful  to  enlarge  the  eftate  given  by  the 
habendum  s  that  is,  if  an  efbate  for  life  was 
given  by  the  habendum,  and  the  feoffor  war-- 
ranted  the  lands  to  the  feoffee,  and  bis  heirs, 
yet  the  feoffee  would  have  had  but  an  eflate 
^r  life\  So  where  A.  in  confideration  of  ^Perk.f.  z66. 
jC*  TjOOo,  enfeo&d  B.  C.  and  D.  for  ever,  lo  co.  97.11 
widi  a  c)aufe  of  Warranty  to  them  and  their 
heirs  in  forma  fradiHa ;  m  this  cafe  we  fee 
that  B.  C.  and  D»  have  a  feifin  to  the  ufe  of 
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themfelves  in  fcrpetkum,  which  eftate  in  the 
ufe,  accordifig  to  the  dodrinfeof  the  commoft 
law,  was  but  an  dtatc  for  dicir  lives.  Then 
came  the  ckufc  of  warranty;,'  *rhk:h  feenied 
to  indicate  ah  intention  of  giving  the  /*^,  by 
exprefely  mentioning  the  word  i&wrj.  Buc 
by  the  better  opinio^,  it  feertred  to  be  held, 
that  B.  C,  and  D,  had  but  an  eftate  for  theii' . 
Ihes,  by  the  exprefe  dcclaratbn  of  the  ufe  m 

'Dyer,  169. a.  firmd pT^diifa  \  '  .    ^        ' 

Howeverj  in  fome  cafes  the  law  and  nfian^ 

ner  both  of  creating  and  linniting  eftates,  have 

^  undergone  alterations  fince  th^  Inttrodti^on 

of  conveyances  to  ufcs,  quite  tontfary  to  the 

fimple  maxims  of  the  common  la?^.     Thui  . 

it  was  frimd  facie  abfbrd  diat  a  man  Ihould 

Aiake  a  cohveyance,  or  give  po0effion  by 

livery  of  feifin  to  bimfe^^  and  therefore  if  a 

TTfiah  made  a  feoffinent  of  his  o^ri  land,  unto 

*  himfelf  and  a  ftranger,  the  ftranger  tdok  the 

■Perk.  003.      whole,  for  a  man  could  not  enfeoff  himfelf ". 

But  now  if  a  man  enfeofi?  another  to  the  ufe 
of  himfelf,  or  to  the  ufe  of  himfdf  and  Ji 
ftrahger,  this  is  a  good  lirhitation  of  the  ufe, 
and  the  ftatute  executes  it  in  himfelf  alone  in 
the  fifft  inftance,  and  in  him  and  the  ftranger 
»co.Litt.22.b.  ii^  ti^e  fecond".    This  manner  of  conveying 

lands 


(    '71    ) 

lands  to  one's  felf  can  be  efFeded  by  a  (eoffn 
/ment,  fine,  recoveiy>  -dr  leafc  and  relcafcs  for 
in  each  of  thefe  conveyances  the  ieifin  is  firft 
given  to  die  feofi^^.&c. ;  and  that  feifin  is 
fuflici<^C  to  ferve  ufes  declared  to  the  feoffor^ 
&c.  (M*  any  other  peribn.    But  in  a  bargain 
and  faie  where  the  ufe  firft  pafies^  and  then 
the  poflelTion  is  executed  in  the  bai^inee^ . 
whereby  he  has  an  eftate  executed  by  the 
ftatute^  no  other  ufe  cm  be  declared  to  tiie 
bargainor,  according  to  die  rule  of  hi^,  thai 
a  ufe  cannot  be  limited  to  ariieout  of  a  uie^'  •  Dyar,  155.  a. 
And  yet  a  man  may  covenant  to  (land  ieifed  I'c^.  136.  b. 
fx>  the  ufe  of  himfel^  as  will  appear  herc^ftei  '^^'  ^ 
more  folly.  .1 

As  a  man  could  not  at  the  common  law 
convey  to  himfelf,  (b  neidier  could  he  makd 
his  own  r^ht  heir  i  purchafen  Thus,  if  a 
man  had  enfeoffed  another  for  lifir,  remain- 
der to  the  heirs  of  the  body  of  die  feoffor^  dn:i 
rennainder  to  the  heirs  of  the  body  had  been 
void  ^  But  it  was  held,  that  if  a  man  had  PDysr.ise.a. 
made  a  feoffment,  levied  a  fine,  fiifiered  a  ^ 
recovery,  or  conveyed  by  leafe  and  releafei 
to  A,  in  fee,  to  the  ufe  of  A.  for  life,  remain- 
der  to  the  heirs  of  the  body  of  the  grantor, 
.    this  remainder  was  gbod^    For  here  the  qco.Litt2i.w 
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grantor  departed  with  the  whole  fee  fimplc> 
and  in  faft  he  conveyed  no  polleflion  to  the 
heirs  of  his  body,  but  gave  the  whole  feifini 
|n  ^e  to  th^  grantee  i  and  only  limited  the 
1}/^  to  the  {leirs  of  his  body,  which  ufe  was 
^e&>r^  t}>e  ibatute  quite  di|i:in£t  from  the  pof- 
felBon^  though  indeed  the  ftatute  has  annexed 
the  one  to  the  otjier, 

By  this  mode  then  of  conveying  to  ufcs> 
many  real  conveniences  are  cxperieiv^d,  quite 
unknown  to  the  figid  maxima  of  the.  com-. 
^on  law?  lyjcn  .cjwi  now  modulate  their  pror 
perty,  fo  as  to  ferve  the  cpntingencies  of  their 
femiUcs.  Aman,  byfirftgivingthefeifm<if 
land  to  certain  perfons  in  fee  by  a  convey- 
ance^ which  opiates  by  way  of  trapfmutation 
of  pofleiTioni  may  giv^  himfelf  an  eftat^  for 
life,  remainder  to  his  wife,  or  to  his  firft  fon^ 
or  m^y  m^ke  himf^lf  tenant  in  tail,  &c.  or 
do  any  other  afts  liiitable  to  his  intention,  and 
agreeable  to  the  wishes  of  th;  parties^ 

Again :    by  the  comtpon  law,  generally 

fpeaking,  no  perfon  could  take  a  prefent  in- 

terei^  by  the  habendum  of  the  deed,  who  was 

»»Rou.ab.68.  not  prcvioufly  mentioned  in  the  premifes'. 

Note^.toHar.  But  in  Sammc's  cafe",  where  A.  enfeoffed 

•13  Co,  55,  B, 
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B.  habendum  to  the  (aid  B.  and  C  their 
heirs  and  afllgnsy  to  the  ufe  and  behoof  of 
the  faid  B.  and  C.  their  heirs  and  afiigns ; 
it  was  refolved,  that  as  C.  was  not  named 
in  the  premifes,  he  could  take  no  peffeffion 
originally  by  the  habendum,  and  that  the 
livery,  made  according  to  the  intent  of  the 
indenture,  did  not  give  ahy  thing  to  C.  be* 
caufe  as  to  him  it  was  void :  but  though  the 
feoffment  did  not  give  zxxfjdfin  to  C.  yet  it 
did  to  B.  and  his  heirs,  wbich  feifin  was 
(ufficient  to  ferve  the  ufe  declared  to  C. 
Therefore  the  ufe  limited  to  B.  and  C.  was 
good,  and  the  ftatute  executed  it.  But  this 
limitation  of  the  ufe  to  a  perfon  not  named 
in  the  premifes  would  be  void  ^  in  a  bargain 
and  fale  for  the  reafons  juft  before  men- 
tioned. 

So  it  is  a  rule  of  law,  that  If  an  eftate  is 
limited  to  two^  and  the  one  is  capable  at  the 
time  of  the  grant,  and  the  odier  incapable, 
the  former  fhall  take  the  whole '.     Thus  a  1 1  co.  xoo.  k 
grant  to  a  man  and  his  firft  fon  unborn ;  the 
grantee,  the  i&ther,  took  the  whole,  and  the 
fon  could  acver  tak^''*    But  the  law  of  ufes  t^roil^i. 
has  made  an  alteration  in  conveyances  of  this  ^'^^ 
kbd.    Therefore,  if  A*  makes  a  feofiinent  in 

fee 
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fte  to  &  t0  the  uie  of  B.  and  hk  wife  that 

foaU  ie,  and  afterwards  B.   marries;   now 

though  the  whole  vefted  in  B.  at  firft,  yet 

>     upon  his  marriage  his  wife  takes  jointly  with 

^  Moor,  96.      tim ''.    The  ufc  in  this  cafe  firft  vefts  wholly 

634* 

i>yer,  274^  b.     la  B,  and  upon  his  marriage  it  ffaifb  to  him 

and  his  wife :  it  therefore  rather  turns  upon 

the  do^brine  of  Jetondary  or  ftnfttng  ufcs^ 

which    I    will   endeavour    to  explain:    I  ^ 

Ihall  only  piemife)  that   by  the  common 

law^  a  grant  to  a  perlbn  who^  at  the  time  of 

the  grant>  was  incapable  of  taking,  was  utterly 

void  j.  as  if  I  made  a  grant  of  an  annuity  to 

the  right  heirs  of  J^  S.  who  was  then  living, 

'Perk.  f.  5a.     the  grant  was  abfolutely  void^.    But  (ince 

the  introdu&ion  of  uies,  if  a  feoffment  is 
made  to  the  u(e  of  the  firft  fon  of  the  feoflbrj 
which  fon  is  not  born  at  the  time  of  the  fcofF- 
menti  or  to  the  ufe  of  the  feoffor's  wife  that 
fiioll  Uy  &c.  this  limitation  of  the  ufe  is 
goods  fi>r  though  the  limicadon  of  the  ufe  \9t 
to  a  perfbn  uncertain^  and  there  is  no  pard-* 
cubr  efbte  of  freehold  liniited  before  the 
grant,  yet  in  order  to  fupport  this  limitadon 
the  law  conftrues  the  ule  in  the  mean  time 

7  B>  ufes^^i-    to  be  in  the  feoffor^ ;  but  upon  the  happen* 

ing  of  ;die  contingency,  then  the  uf^  fbifts 

« » RoiL  ab.      fijom  the  feoffor  to  ceftuique  ufe  %    Indeed 

another 
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another  chief  reaion,  why  at  common  law 
the  above  ^ecies  of  gr^nc  was  void,  was, 
becaufe  aq  eflate  of  freehold  could  be  granted 
to  commence  in  future  ■ ;  as  a  grant  to  B.  in  •  ^^  LitLaiy. 
foe  to  conuwnce  four  years  after  the  grant*  5  co.  94.  b. 
But  at  the  fame  time,  if  diere  had  been  any 
preceding  eftate  of  freehold  granted  to  fomte 
perfon  to  fupport  this  future  grant,  that  bad 
been  good.  Thus  if  a  grant  had  been  made 
to  J.  S,  far  l^Cy  remainfder  to  the  firft  fort 
unborn,  or  right  heirs  of  J.  D. ;  of  if  a  feoff-* 
ment  and  livery  had  been  made  to  J.  S*  for 
ten  years,  remainder  to  J,  D.  in  fee ;  now 
though  a  grant  to  the  firft  fbn,  &c.  of  J.  D« 
would  have  been  void  without  the  eftate/^ 
life  given  to  }•  S,  or  the  remainder  to  J.  S. 
without  the  eftate  for  years  in  the  f^cond  in* 
ftance;  yet  with  the  intervening  eftates  the 
reminders  were  certainly  good.  The  courts 
then,  on  conveyances  to  ufes  in  ord<r  to  fup- 
port limitations  where  no  particular  eftate  is 
granted,  have  generally  made  a  particular 
eftate  by  implication ;  thereby  eftabliibing  a 
maxim  of  equity,  that  fo  much  of  a  ufe,  aft  a 
man  does  not  diipofe  of^  remains  with  him  1 
as  a  grant  to  the  ufe  of  B.  to  conunence  four 
years  from  thence,  is  good:  for  'till  tii9 
expiration  of  Ae  four  years,  the  uf<^  re fuln  tQ 

the 


»  a  Saik.67S'     Ac  grantof  * :  or  if  a  man  covenants  tO"  ftartd 

feifed  to  the  ufe  of  his  own  heirs  of  his 
c  Canh.  163.  body  "^ ;  or  bargains  and  fells  his  laqds  after 
4  Ba.  ufes,  63.    feven  years '  $  in  each  bafe  the  gtant  is  good, 

and  until  it  takes  place,  the  ufe  refults.  How- 
ever, it  has  been  faid,  that «  feoftment  to  the 
ufe  of  the  right  heir  of  B.  then  Jiving,  was 
•  I  saik.  125.  void  %  Thefe  things  have  been  partly  cx- 
'  Supra.  128  to  plained  before '.  To  what  therefore  has  been 
co!'titt.  22,  b.  f^d  ^^  that  point,  I  (hall  only  add,  diat  the 
i^td.  161,      courts  have  not  only  countenanced  refulting 


1Rou.Rep.240.  ^^s  vipon  conveyances  to  ufesj  in  order  to 
a  Co.  91.  b.       fupport  fubfequent  limitations  where  no  par- 
ticular eftate  has  been  li^iitedj    fuch  as  a 
conveyance  to  feoffees,  releafces,  &c.  to  the 
ufe  of  the  feoffor's,  releafor's,  &c.  intended 
wife,  to  his  firil  fon  unborn,  or  to  the  heirs 
of  his  body  (in  which  lad  cafe  indeed  we 
have  feen  that  he  has  an  eftate  tail  executed 
in  him)  but  they  have  alfo  decreed  refulring 
ufes,  where  the  ufe,  previous  ta  the  limita- 
tion, has  been  limited  away  fer  a  term  of 
years.     Thus  in  the  cafe  of  Penhay  and 
«2V«rn.37o.     HurrcU  S  where  lands  were  conveyed  to  the 
a|S,  "5S.  *^''    ufe  of  truftees  for  feventy  years,  if  A.  Ihould 

Iq  long  live,  remainder  to  truftees  for  500 
years  i  and  fi-om  and  after  the  death  of  A.  then 
to  the  ufe  of  B.  ^  it  was  obje£ted  that  the 

limitation 
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fiihiiafidji  to  B.  was  void,  it  being  a  {rtthold 
to  commence  infuturo :  for  no  cftatc  for  life 
was  limited  to  A.  and  the  remainder  was  to 
take  efl^  before  the  determination  of  the 
term  of  500  years.  But  the  court  held,  that 
an  eftaie  for  life  refulted  to  A.  which  would 
iupport  the  limitation  to  B.  In  this  cafe  no 
ufe  was  limited  to  A.  the  grantor :  and  limit- 
ing the  ufe  of  the  term  of  years  to  the  truftees 
was  no  proof  of  an  intention  that  the  ufe  of 
the  freehold  (bould  not  refuk  to  A.  in  order 
to  fupporC  the  limitation  to  B.  Suppofing 
the  term  of  500  years  had  been  made  deter- 
minable on  A/s  death,  like  the  term  of  70 
'  years,  then  it  feems  that  there  would  have 
been  no  neceflity  for  an  implied  eftate  for 
life,  refulting  to  the  grantor;  for  the  pre^ 
fumption,  that  A.'s  life  would  not  have  ex- 
ceeded the  term,  would  of  itfelf  have  fup- 
ported  the  rerhainder  to  B.  according  to  Chief 
Jufticc  Hale's  opinion,  in  the  cafe  of  Weale 
and  Lcrver  \  But  as  it  was,  the  limitation  ^  PoUax.  67. 
to  B.  was  not  a  remainder  cxpeftant  on  the  •^"••■^I'S* 
determination  of  the  term  of  500  years ;  for 
it  was  to  take  effeft,  according  to  the  limi- 
tation, during  the  continuance  of  the  term. 
But  it  appears  that  if  the  ^  of  the  term  in 
the  cafe  of  Penhay  and  Hurrel  had  been 

N  limited 
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limioed  to  A.  then  the  conftruAiQa  wqk^ 

have  been  difFerent.    Thus  in  the  cafe  of 

liSaik.679.     Adams  and  Savage*,  whc^e  lands  were  con-t 

veyed  by  leafe  and  rekaie  to  truftecs,  4»od 
their  heirs,  to  the  j^  of  A*  the  releqfor  for 
ninety-nine  years,  remainder  to  the  uic  of  the 
truflees  for  twenty -five  yewrsy  remainder  to  the. 
ufe  of  the  heirs  male  of  the  body  of  A.  i 
it  was  held  that  no  ufe  for  life  refulted  to  A« 
and  conlequently  that  the  remainder  to  the 
heirs  rnale  of  A.  was  void,  there  b|ei^  iw> 
freehold  eftate  previoufly  Umiced  tp  ft^port 
it.  So  there  can  be  no  refuking  ufe  to  a 
perfon,  who  has  not  the  lands  conveyed  in 

Davis'J^'s^^cd    ^^  ^^™  ^^8^^'    Thus*"  where  hufband  and 
Vide  other        ^jfe  Covenanted  to  levy  a  fine  of  the  wife's 

cafes  OQ  this  ^ 

^\.,  land,  to  the  ufe  of  the  lleirs  of  the  body  of 

2  p.  W.  559,  '  /. 

3>7;  ,  the  hufbar^d  on  the  wife  to  be  begotten, 

2  Mod.  211,  .-  .       ' 

»o7.  they  had  iffue,  and  the  wife  died}  it  waS) 

heldt  that  the  limitation  to  the  heirs  of  the 
body  of  the  hufband  was  void :  for  taking  it 
as  a  remainder,  it  was  void,  there  being  QQ 
precedent  eftate  of  freehold  to  fupport  it  \  for 
the  hufband  could  have  nQ  eftate  for  life  by 
implication,  he  being  a  ftranger  to  the  eftate« 
All  the  cafes  put  of  grants  of  future  or, 
fpringing  ufes,  have  been  on  conveyances 
whicji  give  die  grantees  a  feifin  to  ferve  tbe 

future 


fiiturc  trfcs  when  they  arife ;  and  in  the  mean 

time  to  feiTC  a  rcfulang  or  dcdlared  ufe  tx> 

die  ^grantor:    for  when    it  happens,   diat 

the  ufe  cannot  in  the  mean  tSme  refult,  and 

that  there  is  no  particular  eftate  limited  ca* 

pable  of  luppbrting  the  fringing  or  future 

nfty  then  die  limitation  is  void^  as  in  the  cale 

of  Adams  and  Sarage,  and  Davis  and  Speedy 

before  cited-    But  with  relpeft  to  dcvifcs  the 

cafe  is  fer  diflferent ;  for  in  tficfe  thert  is  no 

necelfity  that  the  devifor  fliould  part  with  a 

prefent  feifin  to  ferve  an  executory  devife, 

when  it  comes  in  e//i ;  for  if  a  man  devifcs  z 

future  eftate  to  arife  upon  a  contingency,  as  a 

dcvife  to  the  heirs  of  J.  S.  when  he  ihall 

have  one,  &c.  the  eftate  in  the  mean  time 

defcends  to  the  heir  at  law  of  the  devifor*.  'iEq.ah.i86. 

But  it  is  not  my  intention  to  enter  into  the 

do6hinc  of  executory  deVifcs. 

In  the  cafe  of  Pcnhay  and  Hurrcl,  It  came 
to  be  an  objc6tion,  that  diough  on  a  cove** 
nant  to  ftand  feifed,  there  might  be  a  reftilt* 
ing  ufe  to  iupport  a  future  ufe  of  remainder, 
yet  on  conveyances  which  operate  by  tranf^ 
mutation  of  poflbfiion,  there  could  be  no  fuch 
rcfultingufe.  But  by  the  opinions  of  the  Lords 
Coke  and  Hale,  and  by  the  authority  of  the 

N  2  fame 
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fame  cafe  of  Fenhay  and  Hurrel^  k  feems 

that  fuch  refulting  ufes  may  be  as  well  on  a 

conveyance,  which  operates  by  tranfmutatioa 

•Co.  Lit.»».b.  of  pofTeffion,  as  on  a  covenant  to  (land  feifed  "• 

I  Mod«  i6i, 

X  RoiL  Rep.         When  a  man  makes  a  feofiment  to  the 

ufe  of  the  heirs  of  his  body,  the  law,  wc 
have  feen,  conftrues  an  eftate  for  life  to  refult 
to  him  in  order  to  fupport  the  liniitation  to 
the  heirs  of  his  body  -,  fo  that  the  feoffor  has 
in  him,  on  fuch  a  feoffment,  lince  the  ftatute^ 
a  legal  eftate  tdl  executed  in  him  $  and  this 
legal  eftate  tail  can  only  be  barred  by  die 
ufual  modes  of  barring  eftates  tail,  viz.  by 
fine  or  recovery.  But  if  a  man  covenants  to 
ftand  feifed  to  certain  ufes  upon  the  event  of 
fuch  a  marriage,  or  any  other  contingency,  if 
before  the  contingency  happens,  the  feifin  out 
of  which  the  ufes  are  to  arife  is  deftroyed; 
that  is,  if  there  be  no  perfon  who  can  ftand 
feifed  to  the  ufes,  when  the  ufes  arife,  they 
can  never  be  executed.  Therefore,  if  before 
nriarriage  the  covenantor  (the  ufe  of  thcy5f^  re- 
fulting to  him  till  marriage,  and  not  for  life, 
as  in  a  limitation  to  the  heirs  of  his  body» 
and  he  having  the  feifui  in  him  to  ferve  the 
future  ufes,  in  the  fame  manner  as  a  feoffee 
to  ufes)  makes  a  feofiment  in  fee  in  tail,  or 

for 
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for /j/i  (fecus  as  to  a  Icafe  for  years*)  upon  »cw.jac,i6ti 

a  good  confideration,  and  without  notice  of 

the  ufes,  the  eflates  limited  after  the  mar* 

riage  will  never  arife *•  •vide Moor, 

^  73«»73»>73^ 

Crob  Eliz,  765. 

The  doftrine  of  fliifting  or  fecondary  ufes 
is  principally  occafioned  by  the  ftriAnefs  of 
two  maxims  of  the  common  law.  The  firft 
isj  that  where  a  man  has  once  limited  2ifee^ 
he  can  limit  no  farther  eftate  upon  it ;  or  in 
other  words^  he  cannot  make  that  eftate  in 
fee  ceafe  as  to  one, "and  take  cffeft  by  way  of 
lii^itation  on  a  contingent  event  as  to  another 
perfon.  Thus,  if  a  feoffment  had  been  made 
\xifee^  with  a  provifo  to  make  it  ceafe  as  to 
^e  feofiee,  and  go  over  to  a  ftranger,  upon 
the  payment  of  a  certain  fum,  &c.  this  limi* 
tation  wa$  void'.  For  as  a  remainder  it  PVide 
couM  not  take  effeA,  a  remainder  being  a  lO^i^l! 
remnant  of  an  eftate  in  lands  or  tenements 
^xpiSfant  on  a  particular  eftate :  and  as  a  con- 
dition it  was  void  $  for  no  peribn  can  take 
advantage  of  a  condition,  but  the  grantor  and 
his  heirs.  Therefore,  it  being  neither  a  re« 
mainder  nor  a  condition,  the  limitation  over 
was  void  by  the  comnK>n  law.  It  would 
\^  inconfiftent  to  fuppofe  that  a  remainder, 
'  N  3  which 
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which  is  the  remnant  of  an  eftate  in  bfids  and 
tenements,  could  be  limited  d&tr  a  grant  of 
the  whole  fee,  Bqt  the  fame  inconfiftenqr. 
would  not  appear^  if  the  remainder  was  li* 
mitcd  after  an  eftate  fail,  for  life  or  years*; 
but  then  the  remainder^  when  limited  after 
thofe  eftatepj  ihpukl  by  the  ruks  oi  the  com*- 
iS^^'ShVr^*^    ipon  lai¥  wait  their  regular  dctermouUimS 

Ther^&re^  the  fecond  maxim  was,  that 
wh^re  an  eftate  was  limited  to  a  peribn  la 
taU^  or  for  l\fey  upon  a  cp^im  to  make  the 
eftate  c^jife  upon  a  contingent  events  and  to 
ma^fi  it  pa&  to  ^  .ftranger  before  its  regijdc^ 
detcfmina^dpn :  this  condition .  was  vo^d  >  fv( 
ittW4tSiiiot  «  rem^under^  it  not  Wftting  the 
determination,  but  hieing  in  abridgment,  of 
thf*  particylar  eftate :  and  it  was  void  as  t 
ctoi^ltiOn  to  veft  the  remainder  by  die.entiy 
of  th* .  grantor ;  for  fuppofing  the  grantor  to 
enter  hv\  a  conation  broken*  ftijch  entry 
would  avoid  the  feft  livery,  and  of  courft 
deftroy  the  remainder,  which  was.  created 
by  that  livery.  But  both  thefe  rules  have 
wdtrgone  alterations.  With  ii^ipedt  €o  die 
UuieTy  if  a  m4n  now  Umits  an  eftate  iji  fee  to 
the  1^  of  A.  in  tailt  or  lor  HfCy  until  3.  re* 
turns  from  Rome,  and  then  to.  C.  upon  the 

I  return 
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Tffurn  of  B.  from  Rome,  the  limitation  to  C, 
wiA  veft  in  abridgment  of  the  preceding 
cftttte'. 


'  Bull,  note  t. 
Co*  Litt.  103.  b. 


It  feems-  to  me,  however,  diat  ^  diSer* 
ence  (liotild  be  made  between  thofc  cafes, 
where  At  grantor  only  parts  in'  the  firft 
in(l:ance  with  an  eftate  lefs  than  the  fee, 
ilich  a3  a  i^lain  gft  in  faily  oi*  leafe  ^ 
Hfe;  and  thofe,  whett  the  grantor  departs 
with  rfie  whole  fee,  thereby  transferring  a 
feifiii  to  the  grantee  to  ferve  ufcs  lirtnited  t<% 
^ritiad;  jSarticuIar  eftaits :  fuch  as  a  fe(>ffhient 
in^  CO  the  ufc  of  B.  in  /«/,  orprir  i^,  pPo- 
vided,  When  C.  rttunri  from  Rome,  it  iHatt 
thdt  be  to  the  ufc  of  C.  &c.  For  in  thfc 
■fbnfier  cafe,  in  order"  tb  make  the  eftare  cea& 
bdioK  its  regularly  and  kgally  appointed 
period,  send  go  over  to  another,  there  fhould 
b€f  regular  words  of  limitation^  exprefflVc  of 
die  intention  of  the  parties  5  irt  which  trafe  the 
rertiainddr  is  faid  to  take  e0e6b  by  way  of 
amUAmal  Umilatio*^  The  words  bf  limita^ 
tlon  are^  lortg,  wbile,  or  «9/i/*«  When  theft  •^ioco.41.  \ 
words  are  ufed^  then  immecfiately  upoil  the 
contingency  happening,  the  eftate  of  the 
grantee  ceafes,  and  the  next  fubfequent  eftate 
-vefti.    But  if  mere  Words  df  ctfnfitim  are 

N  4  ufedj 


Co.  Litt.»i4«b« 


(   lU   ) 

ttfedj  then  the  eftate  limited  upon  fbch  con<r 
dition  to  go  to  a  third  perfbn  will  be  void  as 
a  remainder^  and  as  a  conditional  litnitation^ 
Thefe  words  of  condidon  are  generally  upon 

*  iQ  Co.  41.  u    cmdition,/o  tba$^  or  f  resided '.    Therefore,  if 

^  leaie  for  life  Is  made  t^  cmditm^  that  if  a 
ftranger  p^y  th^  lefTor  ^.  ao,  then  immediate^ 

f  ipipw^  29.  b.   ^c  land  Ihall  remain  to  the  ftraiiger  %    This, 

a^  a  conditio  to  giye  the  ftranger  eotry,  ia 
void — as  a  remainder  it  is  void,  being  in 
abridgment  pf  the  particular  eftate<— there 
being  alfp  exprels  words  oic(nuUtum^  it  oan 
not  enure  as  a  conditional  Kvitaicn^-^d  as  a 
JPringing  ufe,  it  pan  never  arife  i  for  to  create 
a  ipring^lg  ufe,  there  fhoqld  be  a  fufficiei^t 
leifin  in  feme  one  to  ferye  itj  when  it  comes 
in  effi :  but  here  there  is  no  feifin  to  ferye 
the  ihifdng  yfe;  fpr  the  leilee  Has  only  $1 
feifin  tp  ferve  the  ufe  implied  to  himfeli^ 
and  when  his  eftate  for  life  is  determined,  the 
feifin  to  ferve  the  ufes  is  determined  alfo. 
But  if  a  fepflfment  had  been  made  in  fie  tp 
the  ufe  pf  A.  fir  lifiy  and  if  B.  does  fuch  ^ 
thing,  then  tq  the  ufe  of  B.  in  fee,  the  ufe  to 
B*  may  well  take  cSeSt  in  abridgment  p( 

Tliatj  ^eq  at  th$  common  lawj  wi^out 
X  the 


(    ««5    ) 

the  afliftancc  oi/pmging  or  finfting  ujisy  an 

cftate  taily  or  far  l^e  (without  a  feifin  in  fet ' 

to  ferve  fuch  ufe  in  taily  or  for  life^  being  firft 

limited)  might  be  limited  to  ceafe  before  its 

patural  legal  expiration,  and  go  over  to  a 

ilr^iiger  upon  fuch  ceflure  (which  it  cpui4 

not  do  by  way  of  a  condition,  and  a  remain* 

der  limited  thereon)  is  a  point  wdl  explained 

in  the  cafe  pf  Foy  v.  Hycd  %  where  it  is  re...  «  w.jones^sf, 

folyed,  that  if  there  be  tenant  for  Wey  re«  co.Litt.ai4.^ 

-       Cro.  Eliz-  3^ 

fnainder  in  fee^  upon  cmditum  that  tenant  for 
life,  being  a  fnnle  Joky  jhould  continue  wn^ 
married,  and  (he  a^erwards  marry,  though  the 
heir  may  enter,  yet  he  thereby  (by  fuch  en- 
try) defeats  the  remainder.  But  if  an  eftate 
{s  made  fi  long  as  A.  fliouM  continue  xxnh 
married,  remainder  to  a  ftranger,  upon  the 
marriagie  of  A.  her  eftate  eeafes,  and  the  re-- 
'mainder  takes  efie£t.  So  if  a  gift  in  tml  b 
made,  remainder  over,  fr^vidfd  if  tenant  in 
tail  goes  to  Rome,  His  eftate  fhall  ceafe  and 
determine  -,  here  if  the  donee  goes  to  Rome 
his  eftate  (hall  noi  ceafe.  But  if  an  eftate 
tail  is  given  to  B.  while  C.  goifes  to  or  returns 
£rotr\  Rome,  remainder  to  a  (granger,  upon 
the  happening  of  either  of  the  contingencies 
the  eftate  taU  will  ceafe^  and  the  rqnainder 
take  efieftf 

If 


(    iW    ) 

If  then  ah  eftate  taH,  or  f6r  J^  is  created 
(i^richout  firfb  iimidng  die  whole  fee,  aiid 
fhen  declarihg  the  9/^  in  taily  or  for  /^J  and 
fuch  eftate  M^  or  for  i^,  is  intended  to  ceoft 
ts  to  onc>  and  to  take  eflFed  as  to  another^ 
|m>per  wbrds  oitimitatidn  fhotild  be  ufed; 
^  But  die  change  of  the  eftates  in  this  cafe 

does  not  operate  by  way  of  a  J^ngmg  or 
Jhifting  t^\  not  pnly  becatife,  hefwa  the 
ibitute>  a  ufe  coold  not  be  Ihhited  to  arift 
oilt  of  die  feifm  of  a  ocoantt  in  tmU  ^  ibr 
l^e^  but  bocii^  this  kind  of  ccnditumal 
JUnifatms,  when  operating  by  way  ofjhiftmg 
or  Jkcinldmrjf .  ufisi  take  cfitdlr,  whether  th* 
words^  which  caufe  their  caking  efie£t>  be 
-words  of  timimim  or  4(m£ti(m^  But  in  thelfc 
riifes  it  is  neceiTary  to  iiitiit  the  whole  fee. 
Thus,  if  a  feoffment  is  made  ia  ftn  to  the 
mfedl}.  S.  in  ^f,-  in  tinUoxffr  Ufry  prtmided 
or  iip^  p(mdiim^  chat  if  6.  returns  from 
Kome,  that  then  d)e  i^  (hall  be  tp  C.  or 
from  thenceforth  to  the  ufe  of  C.  in  this  cafe 
upon  the  return  of  B.  the  ufe  will  ihift  to 
f3(fb.ao.a.     c^    This  remark  is  further  warranted  by 

Butl.  note  I* 

co.Litt.203.b.  another  cafe",  where  A.  levied  a  fine  to,  and 
»Cro.EH2.6g8.  ^  ^j^  ^^  ^^  j^^^^  upm  Condition  that  B. 

ihould  pay  A«  j^.^  per  annum^  and  in  default 
of  payment,  to  the  ufe  of  A.  for  life  5  it 

was 
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wa£  hddft  thftt  a$  dus  was  Unseed  ta  Ae  «^ 
}M^r,  it  was  a  condition;  but  if  it  had' been 
limited  t»  a  Jhrangfr^  it  would  haire  been  a 
gpodJ^mpHx  ^  upon -the  non-performance 
of  the  condidon*  To  prove  this^  die  tiSt  of 
Biacebrsdge •  was  citf d,  which  ib  far  as  it  \^^%f'' 
rektes  to  the  preient  point  wa^,  that  A.  p^-  *43- 
firiied  of  the.  reverfion  of  ibme  labds^  grahted 
ihem  to  8^.  aod  C.  and  their  hesrsi,  to  the  ufk 
of  them  and  their  heirs,  lipm  emdUion  to  pay 
a  certain  iiim  on  a  certain  day  $  in  default  of 
which. diey  flioidd  fland  fetfed  to  certain 
ufes :  delaull  was  made,  aad  it  was  held;  that 
by  virtue  of  the  9^7  H«  8.  c*  lo.  the  ule  was 
diveftad  out  of  die  grantees 


Widi  rafpeft  to  the  firft  maxim  of 
common  law  abott  alkided  toi  that  a  fii 
cannot  be.  Hmited  on  ^  fe^,  the  dofhine  of 
ufes  has  made  a  great  alteration  therein.  I 
Iball  only  cite  a  few  of  die  kac&^  cafes  on 
this  point,  which  will  at  the  &m^  dme  con^ 
irm  die  itmarlts  juft  made. 

The  moft  known  and  celebrated  cafe  is, 
diat  cited  from  Brooke's  Abridgment  \  where  *  bw.  fcoir.  aL 

ufes,  pi.  30. 

It  is  (aid,  if  a  man  makes  a  feofimeot  in  feo  cites6E.6. 
todie  ufe  of  W.  and  his  heirs,  until  A.  pays 

a  certain 


<    i88    > 

«  certain  fum  to  W;  and  then  to  the  ufe  of  A« 
and  his  heirs,  the  ufe  is  firft  executed  in  W* 
by  the  ftatute,  and  then  A.  pays  the  nnoney ; 
the  ufe  upon  fuch  paynient  is  fliified  from  W. 
and  veiled  in  A.  But  it  is  faid  to  be  the 
moft  prudent- method  for  A.  when  the  future 
ule  comes  in  €ffij  to  enter  in  the  name  of  the 
feofieesj  and  his  own  name ;  odi^rwife  there 
may  be  a  doubt,  whether  the-  ufe  would 
change  without  fuch  entry. 


r.. 


« J  Eoi1.ab.415.    .  So  in  die  cafe  of  Spring  ^.  Garfar  %  a  fine 

was  levied  to  the  tife  of  A.  and  his  heirs,  if 
R.  fhould  not  pay  a  ceitain  fum  to  A.  be^ 
fore  an  appointed  time,  and  if  he  ihould^ 
then  to  the  ufe  of  A.  for  life,  remainder  to 
the  ufe  of  R.  in  fee  $  upon  the  payment  of 
the  money  it  was  held,  that  the  ufes  wouk) 
change  according  to  the  iimitatibn, 
^  ■    *  *  * 

*  prec.  cha.  7«.       In  the  cafe  of  Lloyd  v.  Carcw ',  A#  and  B* 

Show.Ca.  ,  -^ 

Par.  137.         two  lifters,  fcifed  of  lands  in  fee,  in  eonfide-^ 

tion  of  a  fum  of  money  paid  to  A.  and  an 
intended  marriage  between  B.  and  C.  by 
leafe  and  releafe  conveyed  all  their  lands  to 
*  die  ufe  of  B.  and  C.  for  their  lives,  remain-* 

der  to  their  firft  and  other  ions  in  tail  malcj 
r^ainder  to  the  daughters  in  tail,  remainder 

CO 
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:tx)  €•  in  fee ;  Provided  that  if  diere  be  no 
ifliie  between  B.  and  C.  living  at  the  death 
<of  the  furvivor  of  them^  and.  that  the  heirs  of 
'B.  fiiould  within  twelve  months  after  the 
death  of  B.  and  C.  dying  without  iflue,  pa/ 
.die  heirs  and  aifigns  of  C.  £.  4000,  then  the 
remainder  in  fee,  (b  limited  to  C«  and  his 
heirs,  fiiouId  ceafe,  and  that  thpn  the  pre- 
mifes  fliould  remain  to  the  right  heirs  of  B. 
for  ever.  B.  and  C.  levied  a  fine  to  the  ufe 
of  C.  in  order  to  extmguifli  the  (pnnging 
ufe  to  the  heirs  of  B.  After  the  death  of  B. 
and  C.  upon  a  diipute  between  the  heir  of 
B.  and  the  heir  of  C.  it  was  determined  in 
parUament,  that  the  fine  did  not  bar  the  pro- 
viib ;  for  that  the  land  never  was,  nor  could 
be,  in  B.  who  levied  it :  and  that  the  proviib 
was  within  the  reafon  of  the  Duke  of  Nor^ 
folk's  cafe,  where  it  is  faid,  that  future  in* 
tereib,  ipringing  trufb,  or  trufls  executory, 
and  remainders^  that  are  to  ariie  upon  con- 
tingencies, are  quite  out  of  the  rule,  and 
reaibn  of  perpetuiues,  if  they  are  not  of  re* 
mote  confideration,  but  fuch  as  will  ipeedily 
wear  out. 

Secondary  ufes  will  alfo  arifc,  though  the 
eftate  upon  which  the  ufes  are  limited  to 

ariie 


(    »90  ^ 

^fe  does  not  take  eflfe<5t    Thus  it  was 
by  the  Lord  Dyscr,  that  if  A.  makes  a  feojK. 
ment  in  6e  of  a  manor,  part  of  which  is  in 
leafe  £>r  years,  U)  the  ule  cf  the  fcoSot  and 
his  bdrs,  upon  condition  diat  the  feoSee 
within  tea  days  pay  to  the  feoffor  £.  looq, 
and  if  he  fail,  then  to  the  nfe  of  the  feofibr 
for  life,  remainder  to  die  ufe  of  his  fiift  ion  kk 
tail,  the  money  is  not  paid,  and  then  die  leflee 
attorns  (after  the  ten  days)  to  the  feoffee ; 
this  attornment  is  good  to  raife  the  iecondary 
uies,  though  die  firft  ufes  did  not  take  cScGt 
e  2  Lconi  22%.    jor  u^ant  of  f^ch  attornment  before  *. 

Thefe  cafes  will  ferve  to  ihew  the  nature  of 

•  fhifting  or  fecondary  ufes.    Thofe  who  wifli 

to  fee  further  into  the  cafes  on  this  fobjeA, 

are  referred  to  thofe  (among  others)  cited  in 

'Dycr3r^a.b.  the  maigin  ^ 

300.  b.  ^ 

Moor*  99* 
pi*  243. 

731.  pi.  1018.        Where  a  perfon  grants  the  whole^  away> 

determinable  upon  a  contingent  event  by  way 

of  fhiftingufe,  there  the  fhifting  ufe,  it  feems^ 

cannot  be  barred^    Thus,  if  lands  are  given 

-tPi&Reci34.  to  the  ufe  of  A.  and  his  heirs,  until  B.  pays 

aLufestpLso;   not  bat  this  Contingent  ufe».    Therefore,  a 

A*    W.  Kfm    137"  • 

co^  Lilt  i"'^'b   ^^'^^g^^  ^^  fliifting  ufe  in  this  reipeft  dif- 

tinder  foL  fCTS 

274.  a.  b* 


(     ^51     ) 
fei^  fcom  a  contbgcnt  tea»inckr,  ^wWcb  mfff 
be  barred,  as  will  ,be  fh^wn  hcresAcr.    But 
this  limitation  of  a  Ihifting  ufe  on  a  deed 
agrees  with  an  cxe^iMry  d^e  ^r  a  pre- 
vious devtfe  of  :thc  fcQ,  as  was  dttccwn^d 
in  the  cafe  of  PcHs  and  Brownf  \    How-  ;  g:^?;!^ 
ever,  in  a  cafe^  wbeare  a  fine  was  cove-  b  Moor,  731. 
nawtcd  to  be  levicdj  and  afterwarda  levied  ^^* '""'' 
accoixiir^y  to  the  i^e  of  the  GOWfUintor» 
till  a  marriage  was  folenuiia&ed  between  A« 
apd  B.  and  then  to  A.  for  life,  with  many* 
rwtiainders  over :  Before  the  mamagr,  and 
coniiequently  before  the  veflang  ofihe  fpring* 
ing  ules,  the  covenantor^  being  feifed  in  tce» 
deviiicd  portions  for  his  dai^hters  out  of 
thefe  iands»  and  died,  and  then  die  maniage 
took  effed:  it  was  held,  diat  though  the 
deviied  pordons  could  not>  yet  a  devife  of 
the  land  it&lf  would  have  barred  the  ffaift-- 
ing  ufes.    So  in  the  cafe  of  Wood  and  Rey- 
nolds '  it  was  hcldy  that  if  a  maa  covenants  ^  cro.Eiiz. 
t0  ftand  fbUed  to  the  ufe  of  hinnfelf  in  fee,  oiib.  ui«s,  115^ 
nil  fuch  a  niarriage,  and  then  to  other  con- 
tingent ufes,  he  may  deilroy  diefe  iMfting 
or  contingent    vSk%   before  they  arife,    by 
making  a  feoffment  ia  fee,  in  /^,  or  fsr  life^ 
upon  a  good  confideration,  and  without  no- 
tice: 


dee :  but  ^t  a  leafe  for  years  woidd  be  hu 
'  Cm.  Tie  169.  fiifficient  for  that  purpofb  \ 

fed  vide  Moor, 

74ft*  pL  102^ 

We  muft  reconcile  theie  two  laft  cafes  t0 
the  preceding  rule  in  this  manner ;  if  the 
feifin,  out  of  which  the  Springing  or  future 
ufe  is  to  take  efiPe£b,  is  dellroyed,  the  future 
life  cannot  take  eflefi: :  therefore  if  A.  cove- 
nants to  ftand  feifed  to  the  ufe  of  fuch  a  wife, 
as  he  fhall  hereafter  marry,  until  the  mar- 
riage the  ufe  refults  to  himfdf  in  fee^  and  it 
is  otit  of  his  feifin  that  the  ufe  to  the  wife  is 
to  be  ferved :  Now,  if  he  deftroys  that  feifin, 
before  the  ufe  comes  in  effe,  the  ufe,  when  it 

« Vide  Moor,     arifes,  cannot  be  ferved  \    But  if  A.  makes 

cro.  EhzJji's.  a  feofiment  to  B.  in  fee,  to  the  ufe  of  C.  in 

fee ;  but  if  D.  pays  fo  much  money,  then  to 
A.  in  fee ;  here  if  .C.  (who  has  the  l^al  cfbite 
£nce  the  flatute)  makes  a  feofiment,  fuffers 
a  recovery,  &c.  the  ufe  to  A.  is  not  barred 
from  taking  efie£t ;  becaufe  that  fhifting  ufe 
is  ferved  out  of  the  feifin  of  B.  the  feofiee, 
and  not  out  of  the  eftate  of  cefhiique  ufe. 
For  which  reafons,   the   cafe   reported  by 

'B.N.ai37.    Brooke  ^  which  is  againft  this  dodrine,  has 

<  a  Sid.  $1.       been  denied  to  be  law  K 

.  It  is  a  general  rule,  that  where  an  eftate 

tail 


C     ^93    ) 

tall  19  given>  and  a  fecondaiy  or  fliifting  ufe 
i3  limited  thereon,  that  the  tenant  in  tail  by 
recovery    may    bar    the   limitation  over\  coLut°fVb. 
Thus  if  there  be  a  limitation  of  an  eftate  tail,  'tt«icrf6i.a74b' 
fo  long  as  fuch  a  tree  fhali  ftand  -,  tenant  in 
tail  may  bar  this  limitation  by  a  common 
recovery,   or  fine^     The  lame  rule  holds  *.iMod.ifi. 
with  regard  to  a  limitation  of  a  fecondary 
fee,  or  fhifdng  ufe   upon  a   devi/e  in   tail. 
Thus  in  the  cafe  of  Page  and  Hay  ward  \  A.  *.»  Saik.  570. 
devifed  to  his  daughter  B.  and  the  heirs  male  2  sid.  io».* 
of  her  body,  upon  condition,  and  provided 
Ae  intermarry  with,  and  have  ifliie  by  C. ; 
and  in  default  thereof,  remainder  over :  A. 
and  D.  her  hufband  fufFered  a  recovery ;  and 
it  was  held  that  the  recovery  barred  the  limi* 
tation  oven 

Where  a  fee  is  given,  or  deviled,  with  a 
Ihifting  uft,  or  fecondary  fee  limited  thereon^ 
this  fliifting  ule,  or  fecondary  fee,  muft  be 
exprefsly  limited  to  take  effed  within  the 
compals  of  a  life  or  lives  in  being,  and 
twenty-one  years  after,  otherwifc  it  will 
come  within  the  realbns  of  a  perpetuity,  as 
has  been  determined  by  feveral  cafes '.  This  '  Vide  3  Cha.c«. 
limitation  of  time  beyond  a  life  or  lives  in  Prec.  cha.  7%. 

O  being,  c.  zi. 

*^    Ca.Temp.T«lfc. 


(     »^4    ) 

"Har.ootes.^   being,  is  flOt,  as  Mn  Hargravc*  property 

obferves,  arbitrarily  prcfcribed;  therefore  in 
the  cafe  of  a  pofthumous  child,  it  may  be 
extended  to  a  few  months^  beyond  the  (pace 
of  twenty-one  years.  But  here  we  muft  make 
a  diftinftion,  when  the  whole  fee  is  firft 
limited  away  with  a  fhifting  ufe,  or  fecon- 
dary  fee  thereon,  and  when  the  limitation  is 
in  tail.  In  the  former  cafe,  we  have  feen 
that  the  ftiifting  ufe  muft  be  exprejsly  con- 
fined to  the  period  of  a  life  or  lives  in  beingy 
and  a  few  months  over,  becaufe  as  thcfc 
kind  of  fhifting  ufes  are  not  barrable  by 
recovery,  they  would  tend  to  a  perpetuity. 
•  Bua  note,  i.  Thus  %  if  an  eftate  is  limited  to  A.  and  his 
u^derfoU74.b.  beks,  and  ifB.  (a  perfon  then  in  ^^dies 

without  leaving  any  iffue  living  at  his  de- 
ccafe,  or  if,  having  fuch  iffue,  all  of  them, 
fhould  die  without  having  attained  the  age 
of  twenty-one  years,  then  to  C.  and  hb  heirs; 
this  limitation  to  C.  is  good,  becaufe  not 
limited  after  a  total  failure  of  heirs,  or  heirs  of 
the  body  of  B.  But  if  an  eftate  is  limited  to 
A.  for  lifey  reminder  to  truftees  to  preferve 
contingent  remainders,  remainder  to  the  firft 
and  other  fons  of  A.  in  tail,  remainder  over, 
with  a  provifo  that  if  B.  dies,  and  there 

Ihould 
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fkoxAd  be  a  tx>tal  failure  of  heirs^  of  heirs  of 
the  body  of  B.  then  the  ufes  limited  to  A^ 
and  his  (bns  (hould  ceafe,  and  the  knds  re- 
main to  C. ;  this  limitation  to  C.  is  good, 
becauft  when  the  firft  tenant  in  tail  comes 
into  poflefTion,  he  may  bar  it  by  a  common 
recovery,  and  therefore  there  is  no  danger  of 
a  perpetuity- 


In  cafes  where  a  fhifcing  ufe  depends  uj>- 
on  the  performance  of  a  condition,  which  is 
illegal,  or  fraudulent,  the  ftatute  will  not  exe- 
cute the  ufe,  upon  the  performance  of  the 
condition.  Thus,  if  there  be  a  limitation 
to  the  ufe  of  A.  and  his  heirs,  provided  that 
if  he  give  a  mortal  blow  to  any  pcrfon,  that 
the  ufe  fhall  ceafc  as  to  him,  and  remain  to 
another  j  this  is  fraudulent  to  prevent  an  ef- 
cheat,  and  therefore  is  void ". 


Moor,  631, 


Another  obfervation  occurs,  that  a&  fu- 
ture and  fhifting  ufes  fhould  be  limited  to 
arife  out  of  the  eftate  of  the  feofees,  conufees, 
releafeeSi  &c.  and  not  out  of  the  eftate  of 
ceftuique  u/e;  for  if  it  is  limited  out  of  the 
eilate  of  cejiuique  ufe^  then  it  would  be  a  ufe 
arifing  out  of  a  ufe  ^ :  whereas  there  is  >  1  Ca.  i^^.  a. 
always  a  fuppofed  poflibifity  of  eibite  in  the 


Oa 


feoffees^ 
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feoffees^  releafeesy  &c.  to  ferve  thefe  future 
ufes,  when  they  come  in  ejfe.  Therefore  if 
A.  enfeoffs  B.  in  fee,  to  the  ufe  of  C.  and  his 
heirsj  with  a  provifo,  that  if  D.  pays  C. 
£.  icx),  that  then  C«  and  his  heirs  fhall-  fbind 
feifed  to  the  ufe  of  D.  and  his  heirs,  this 
limitation  to  D.  is  utterly  void  :  for  it  ought 
to  arife  out  of  the  eflatc  of  B.  the  feoffety 
and  not  out  of  the  eftate  of  C.  the  ceftutqui 

1 1  Co.  137.*  ^q^  But  here  we  are  to  diflinguifh  be- 
tween this  cafe,  and  one  where  the  cefluique 
ufe  covenants  to  (land  feifed  to  a  ufe,  on  the 

^Moor,  35.  pi.    performance  of  a  certain  condition.    Thus  % 

where  A.  bargained  and  fold  his  lands  to  B. 
who  covenanted,  that  if  A.  paidfi.  and  his 
heirs  £.  20  by  fuch  a  day,  that  then  B.  fhould 
ftand  feifed  to  the  ufe  of  A,  and  his  heirs ; 
it  was  held  by  the  Lord  Dyer,  that  up- 
on payment  of  the  {^.  20  the  ufe  would  be 
well  raifed  to  A,  but  that  a  tender  of  the  mo- 
ney  was  infufEcient  for  diat  purpofe:  and 
that  if  a  feoffment  had  been  made  with  fuch 
a  condition,  that  a  tender  alone  would  have 
been  fufficient  to  raife  the  ufe.         , 

•  M<x)r,7Cx.pi.       In  the  cafe  of  HoUoway  v.  Pollard',  A. 
"*^**  bargained  and  fold  land  to  B.  for  £,*  500, 

upon  condition  that  if  A.  paid  B.  £.  500,  he 

might 
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might  re-enter,  and  be  feifed  to  the  ufe  of 
himfelf,  and  his  heirs,  until  he  fhould  attempt 
to  alien  without  the  aiTent  of  B.  and  then  to 
the  ufe  of  B.  and  his  heirs :  a  fine  was  le- 
vied to  thofe  ufes ;  A.  paid  the  £,  500,  and 
entered:  afterwards  A.  aliened  without  the 
aflent  of  B.  It  was  held  that  no  ufe  arofe  to 
B.  the  bargainee  upon  the  alienation  of  A. 
becaufe  the  bargainor,  entering  for  the  con- 
dition, was  in  of  the  old  ufe  and  eftate,  and 
could  not  be  feifed  to  any  other  ufe  \  alfo 
the  fine  was  levied  to  B.  $  by  which  A.,  who 
was  the  conufor  and  alfo  bargainor,  and  who 
came  in  according  to  the  limitation  of  the  ufe 
of  the  fine,  could  not  ftand  feifed  to  any  other 
ufe  i  for  if  he  could,  then  there  would  be  a 
ufe  arifing  out  of  a  ufe. 

With  refpeft  to  the  limitation  oi remainders 
in  ufe  fince  the  ftatute  (diftinguifliing  between 
remainders  and  fijturc  or  (hifting  ufes)  they 
now  follow  the  rules  and  reafons  of  eftates, 
executed  in  poflcflion  by  the  common  law  * :  *  i  co.  137. 
for  though  before  the  ftatute,  if  a  feoffment  « co.  34. «. 
had  been  made  to  the  ufe  of  A.  for  yearsy 
remainder  to  the  riglat  heirs  of  B.  this  limita- 
tion had  been  good  \  becaufe  the  freehold 

•  O  3  waa 
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^iCOiiss-s*    was  in  the  feofFees  \     But  fince  the  (Utute^ 

as  the  foffl^ton  is  transferred  to  the  ufej  m 
fuch  limitation  can  be  valid;  and  the  re- 
rnainder  to  the  right  heirs  would  be  utterly 

^  1  Co.  130.  a«    void  ^*    This  is  owing  to  the  neceifity,  which 

there  is  at  the  common  law,  for  a  freehold  tQ 
ilipport  a  contingent  remainder. 

,  I  truftj  I  have  now  explained  how,  and 
in  what  cafes,  the  creation  and  limitation  of 
eftates  by  way  of  ufe  fmce  the  ftatute  ^gree 
with,  and  differ  from  the  antient  commom 
law  mode  of  limiting  and  creating  eftajtes» 
I  Ihall  now  proceed  to  ihew  what  iterations 
the  learning  of  ufes  has  made  in  die  antien? 
Uws  relative  to  remitter. 

It  is  not  my  intention  here  to  enter  into  4 
difcuflion  of  the  laws  of  remitter^  as  they 
flood  at  die  common  law.  I  ihall  only  pre-r 
mile,  that  by  the  common  law^  if  tenant  in 
tail  had  enfeoffed  his  fon  in  fee,  which  fi>n 
at  the  time  of  the  feoffqment  was  within  age, 
and  the  tenant  in  tail  died ;  and  the  fon,  to 
whom  the  feoffment  was  made,  had  entered 
as  heir  in  tally  he  would  have  been  remitted 
*  titt.f.  66<H     ^P  ^  former  eftate '.,    But  fince  the  ftatute, 

if 
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if  tenant  in  t^  ixudces  a  feoflfmeht  in  fee  to 
the  ^  of  his  ifiue  being  within  age>  and  to 
his  heirs,  and  then  dies ;  and  the  right  of  the 
eftate  tail  ddcends  to  the  ifiue,  being  within 
age ;  ilill  the  ifilie  (hall  not  be  remitted ;  for 
the  iflue  has  the  ufe  in  fee  by  the  feoifaient^ 
and  then  the  ftatute  executes  it  in  fuch  man- 
ner, and  plight,  as  it  was  firft  limited.  But 
in  this  cafe,  if  the  ifiiie  waves  the  pofieflion, 
and  brings  a  formedm  in  the  defcender^  and 
recovers  againft  the  feofiees^  he  fhaU  be 
remitted ''.  y  c<h  Lkt,  348, 

In  the  example  juft  put,  the  entry  of  the 
ifiue  was  not  lawful,  for  the  eftate  uil  was 
difcontinued  by  the  feofiment ;  therefore  it 
is  a  kind  of  general  rule,  that  if  an  i»- 
font,  or  a  wmm,  having  right  of  lands 
difamtimed,  wherein  entry  is  not  lawful,  if 
the  fame  infant  or  feme  covert  comes  to 
that  land  by  way  of  tife  rai&d  out  of  the 
efbte,  the  firft  taker  fhall  not  be  remit* 
ted'  ^  the  cafe  of  the  ifiue  in  tail  is  an  in**  *Hob.255. 
ftance  to  this  rule.  So  jp  Amy  Townfend's 
cafe*,  where  tenant  in  tail,  in  right  of  his  *  Dyer,  54.8.  *• 

'  ^  Plowd.  III.  J 

wife,  made  a  feoffment  in  fee  to  the  ufe  ix6. 
of  his  wife ;  remainder  to  his  fon  and  heir 
apparent  in  fee.    The  feoffor  and  his  wife 

O  4  died ; 
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died  5  and  it  was  held,  that  neither  the  wife 
nor  the  heir  in  tail  was  remitted*  However, 
chough  xhtjirft  taker  is  not  remitted,  as  in  the 
cafe  of  the  iflue  put  by  Lord  Coke,  yet  it 
feems  the  iffue  of  that  iflue,  or  the  one  in 
remainder  after  the  firft  taker,  (hall  be  re-r 
*co.LUt.348.b.  mittcd**, 

jpytr,  54.  b. 

Amy  Townfend's  cafe  was  not  helped  by 
the  32  Hen.  8.  the  feoffment  being  made 

•  piowAiia.     before  that  ftatute  ^     The  ^<2  Hen.  8.  c,  28. 
1    '  gives  the  wife  an  entry  againft  the  hufband^s 

fine,  or  feoffment.     The  cafe,  therefore,  of 

*  Hob.  254.       Duncombe  v.  Wingfield**   has  very  much 

Vi(ie8Co.7i.b.  *^  ' 

t)yer,  191.  b.     cleared  the  law,  relative  to  remitters*     So  far 

as  is  neceflary  to  our  prefent  confideration,  it 
was  thus :  A.  and  B.  his  wife,  being  feifed  in 
fee  in  right  of  B.  levied  a  fine  with  procla- 
mations to  the  ufe  of  them  two,  and  the  heirs 
of  dieir  two  bodies  begotten,  remainder  to  J. 
S.  for  life,  remainder  to  W.  in  tail,  remain- 
der to  B.  (the  wife)  in  fee  j  afterwards  A. 
alone  levied  another  fine  with  proclamations 
to  the  ufe  of  himfelf  and  wife  in  fpecial  tail 
as  before,  remainder  to  himfelf  in  tail,  re-r 
jnaindpr  to  himfelf,  and  E.  M  m  fee.  B. 
died  without  iflue,  and  then  A.  died.  Upon 
this  ft^te  of  the  cafe>  three  axaterial  points 

wcrq 
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-.  were  fettled.     The  firft  point  was,  that  where         * 
hufband  and  wife  are  tenants  in  fpecial  tail, 
and  the  hufband  difcontinues  by  fine  or  feoff* 
rnent, .  and  takes  back  an  eilate  in  fpecial 
tail  to  himfelf  and  wife,  the  wife  is  ip/o  folio 
remitted,  and  of  courfe  the  hufband ;  though 
it  is  true  the  hufband  is  fb  far  bound  by  his 
pwn  aft,  that  he  cannot  claim  it  in  his  own 
perfbn.     That  in  Amy  Townfend's  cafe  the 
right  of  the  wife  was  not  within  the  faving  of 
the  flatute  of  ufes,  and  of  courfe  fhe  was  not 
remitted  againfl  the  cxprefs  words  of  that 
ftatute  :  but  that  the  32  Hen.  8.  had  changed 
the  reafon  of  that  cafe,  fo  that  now,  the  ufb 
being  raifed  to  the  wife  out  of  the  eftate 
created  by  the  fine,  fhe  is  not  in  of  an  eflate 
difcontinuedy  but  of  an  eflate  whereupon  fhe 
might  enter  after  her  hufband's  death  j  and 
that  a  right  of  entry  was  fufficient  to  fupport 
her  remitter,  without  an  adhial  entry.     That  Vidc  Dyer, 
it  was  true  the  fine  of  the  hufband  alone  |  co.  ^40. 1 
finally  and  totally  barred  the  ifTues  in  tail, 
and  therefore  differed  from  a  feoffment  at  the 
common  law,  yet  the  entail,  which  is  barred 
to  the  iflues,  remained  notwithflanding  the 
fine  to  the  wife  in  right y  and' as  to  all  eftates 
and  remainders  depending  upon  it,  and  to  all. 
^e  confequences  of  benefit  to  herfelf^  and  to 

others 


/ 
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others  by  her,  as  long  as  (he  lived,  as  amply 
and  beneficially  as  if  the  fine  had  not  been 

kvied. ad  point.  As  the  hufband  and  wife 

were  both  remitted  to  the  firft  eftate  tail,  of 
confequence  J.  S.  and  thofe  in  remainder  ex* 
peftant  on  that  tail,  were  alfo  remitted.  But 
that  upon  the  death  of  the  wifey  the  renfiain^ 
ders  were  diflodged,  and  turned  into  rigbis^ 
as  they  were  by  the  fine;  and  would  have 

been  if  the  wife  had  not  been  remitted. As 

to  the  3d  point,  it  was  held,  that  after  Ac 
death  of  the  wife,  the  remitter  ceafed,  and  the 
land  returned  again  into  the  eftate  pafled  by 
the  fecond  fine ;  which  eftate  continued  dur- 
ing the  life  of  the  hi^fband,  and  would  con- 
tinue as  long  as  there  'was  ifTue,  if  there  had 
been  any;  for  till  then,  thofe  in  remainder 
had  no  title  to  demand  the  land :  but  after 
liie  death  of  the  hufband  and  wife  mthui 
iffuey  the  entry  of  J.  S.  was  lawfiiU  In  this 
cafe  Lord  Hobart  held,  that  if  after  the  death 
of  the  wife  the  hufband  had  properly  fufFererf 
a  recovery,  he  would  have  barred  all  the 
remainders  depending  upon  any  of  the  eftates. 
He  alfo  held  in  another  place,  in  the  fame 
argument,  that  if  the  wife  had  furvived  the 
hufband,  and  had  ftiflfered  a  recovery,  it 
would  have  barred  the  remainder  depending 

upon. 
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«pon  the  firft  eftate  tail ;  but  fo  long  as  there 
was  iflue  living  between  theni>  the  premifes 
would  go  according  to  the  eitate  pafied  by 
the  fecond&ie. 

It  is  agreed  by  the  determinations  in  the 
books,  that  if  in  the  above  cafe,  the  hufband 
had  made  zfeoffinent^  inftead  of  levying  zfine^ 
that  it  would  not  have  barred^  but  only  have 
d^mtinued  the  right  of  the  iirue\    There-  « i  LeT.4^ 
fore,  as  the  wife  by  her  entry  would  have  *  ^     ^ 
been  remitted,  fo  fhe  would  have  purged  the 
difcontinuance,  and  reftored  the  right  of  the 
ifiue,  by  reftoring  the  difeontinued  eftate  taiL 
Xf  too  a  tenant  in  tail  makes  a  feoffinent  to 
the  ufs  of  himfelf  in  fee  \  or  if  tenant  in  tail  ^  i  Rou.  Rep. 
makes  a  feofitnent  to  the  ufe  of  himfelf^  Moor,  846.  pu 
]fe^  remainder  to  B.  for  year^^  and^does  not  b!iJ!  0.115. 


difpoie  of  the  revcrfion  *  i  in  either  cafe,  the  %  ukl%l\i^ 
ifiut  it  feems  is  remitted,  though  the  tenant  ^  ' 
in  tail  himfelf  is  not.    In  the  fecond  cal^ 
indeed,  the  iffues  may  avoid  the  leafe  foir 
yearsp 

AjR:er  what  has  been  already  remarked  coa* 

ceming  the  doctrine  of  ufes,  it  is  eafy  to  per«^ 

ceive,  that  it  has  made  fome  alterations  in  the 

bw  of  jaha  tmatuy^    \n  cafes  of  eftates  at 

9  common 
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common  law  a  unity  of  time  was  abfolutcly 
neceflary  to  create  a  joint  tenancy  j  for  joint 
tenants  could  not  take  at  different  periods. 
Thus,  if  a  man  made  a  feoffment  to  B.  and 
his  children,  and  their  heirs  (B.  having  no 
>  Co.  Litt,  9.  a,  children)  the  children  could  not  take  ^:  or 

if  lands  had  been  demifed  for  life,  remainder 
tcvthe  right  heirs  of  B,  and  C.  B.  had  iffue 
and  died,  and  then  C.  died  leaving  iffue  j  yet 
the  heirs  of  B.  and  C.  (hould  not  be  joint 
tenants,  bccaufc  one  moiety  vefted  at  one 
» Ibid.  188.3.     time,   and  the  other  at  another*.    Yet,  it 

ieems,  if  a  feoffment  had  been  made  in  fee, 
and  the  ufss  of  it  limited  according  to  the 
limitation  of  the  eftates,  in  either  of  thefe 
cafes  there  would  have  been  a  good  joint 
tenancy  created  upon  the  falling  in  of  either 
of  the  contingencies,  according  to  the  com- 
mon cafe,  that  if  a  man  enfeoffs  another  to 
the  ufe  of  B.  and  fuch  a  wife  as  he  fliall  after- 
wards marry,  though  B.  takes  the  whole  at 
firft,  yet  upon  his  marriage  he  htcomts  joint 
k  13  Co.  48, 49,  tenant  with  his  wife^.     So  a  diffeifin  to  the 
Dyer,  274.  b.     ufc  of  two,  and  onc  agrees  to  it  at  one  time, 
3  Co.  zoi.a.      and  the  other  at  another :  this  is  a  good  joint 
ico.utt. xW.   tenancy'. 


a 

13  Co.  57t 


Thefe  are  the  principal  obfervarions,  which 
X  occur 
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occur  to  me  with  reipeft  to  ufes  executed 
in  poffeffion. — I  proceed  now  to  explain, 

Thirdly  y  What  ibat  confiruSlim  bds  been,  when 
a  ufe  has  been  executed  in  remainder  or  rever^ 
ter. 

I  have  made  this  divifion,  not  becaufe 
there  is  any  thing  that  can  be  mentioned 
here,  which  could  not  have  properly  been 
included  in  the  preceding  remarks ;  but  ra- 
ther from  a  wilh  to  follow  the  order  of  the 
ftatute.  The  particularity  which  the  ftatute 
has  fliewn  in  firft  mentioning  the  execution 
of  ufes  in  fee  fimple^  fee  taily  for  life^  and  for 
yearsy  and  then  in  remainder  and  reverjion :  its 
flopping  at  the  words  remainder  and  reverjion^ 
and  not  adding  even  the  words  or  otberwifej 
are  circumftances  which,  as  Lord  Bacon  ob- 
fcrves  •",  clearly  indicate  that  the  ftatute  did  "Ba.  ufes,  45. 
not  mean  to  execute  inferior  uiesj  or  in  other 
words,  it  only  intended  to  execute  fuch  ufes 
as  the  feoffees  might  have  executed  by  a 
conveyance.  Therefore,  it  is  now  fetded,  that 
where  any  perfon  is  fcifed  to  a  ufe  in  pqffibility 
or  eontingency,  that  ufe  is  not  executed  by  the 
ftatute,  as  will  be  fhewn,  when  we  come  to 
Ipcak  of  ufes  in  contingency. 

Widi 
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With  refpeft  to  the  limitation  of  remMt- 
ders  out  of  the  eftatc  of  the  feoffees,  we 
have  fccn  that  they  follow  the  rules  of  the 
common  law;  and  indeed  fufficient  has  been 
feid  on  that  fubjeft.  I  fhall  )add  a  few  rules 
refpefling  ufes  in  reverfton ;  for  as  remainders 
depend  upon  particular  eftates^  and  as  rever- 
fions  do  noty  they  greatly  differ.  There  isy 
however,  a  general  rule,  by  which  we  may 
be  guided  in  diflinguiOiing  the  one  from  the 
other,  viz.  where  a  particular  ufe,  and  the 
ufe  limited  upon  that  particular  ufe,  are  both 
new  ufes;  in  this  cafe  the  fubfequent  Ufe  is  a 
remainder.  But  where  the  particular  ufe  is  a 
new  ufe,  and  the  remnant  of  the  ufe  the  old 

»  Ba.  «fos,  46.    ufe,  in  this  cafe  the  old  ufe  is  the  reverjion  \ 

Thus,  by  the  common  law,  if  a  man  had 
made  a  gift  in  tail,  or  kale  for  life,'  remainder 
to  his  own  right  heirs:  now  this  remainder 
had  been  void ;  for  it  was  a  remnant  of  the 

♦co.Litt.22.b.  <?W  eflate,  and  not  a  remainder  %     So  if  a 

Dyer,  156.  a.  b.  .  r     /«*  •       /• 

» Roll.  ab.  827.  man  makes  a  feoffment  m  fee  to  the  ufe  of 

one  for  life,  or  in  tail,  remainder  to  the  ufe  of 
his  own  right  heirs ;  in  this  cafe,  though  the 
whole  fee  is  firfl  limited,  yet  as  only  a  par- 
ticular eflatc  in  the  ufe  is  limited  away,  and 
the  remnant  is  limited  to  his  own  right  heirs, 
this  remnant  is  the  old  ufe,  and  therefore  a  re^ 

verfion^ 
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n)erfimy  and  not  a  remmndcr^.    The  c<mfe«  rco.Littz2«b. 
qucnce  is>  that  the  ancdlor,  though  he  has  pi.^43> 
no  particular  eftate   limited   to  him^   may 
encumber  it  as  a  reverfion^  though  he  could 
'  not  do  hi  if  his  right  heirs  took  by  pur- 

«  chafe.     So  if  a  feofFment  is  made  by  A.  to 

the  ufe  of  himfelf  for  years,  remainder  to  B, 
in  tail^  remainder  to  the  right  heirs  of  A. 
this  is  void  as  a  remainder  to  the  right  heirSf 
'  but  it  is  good  as  a  reverlion  in  A.  which 
he  may  devife ;  for  the  ufe  returned  to  the 
koSoT  for  want  of  a  conikleration  to  re- 
..  tain  it  in  the  feofiec)  till  the  death  of  the 

feoffor  ^.  ^  ^^^'  "«*«  3* 

Co.  Litt.zz.  b« 
I  Moor,  371. 

In  thelc  cafes  we  fee  the  eftate  moved  from 
the  perfon,  to  whole  right  heirs  the  ufe  was 
limited :  but  if  it  does  not  move  from  fuch 
perfon,  then  the  limitation  to  the  right  heir 
is  not  a  reverfion,  but  a  contingent  remain- , 
der;  provided  fuch  perfon  takes  .only  an 
eftate  for  years,  whilft  the  freehold  to  fup- 
jport  the  contingent  remainder  remains  in 
another.  Thus ',  if  a  letdement  is  made  by  ' »  p-w.  359. 
a  third  perfon  to  the  ufe  of  A.  the  hu/band 
for  ninety-nine  years,  remainder  to  truftees 
during  the  life  of  A.  to  fupport  contingent 
Itmainders,  remainder  to  the  wife-  for  life, 

reoiainder 
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ftmamdcf  to  the  firft  and  other  fons  of  the! 
marriage,  remainder  to  the  heirs  of  the  body 
of  the  hufbandj  remainder  to  the  right  heirs 
of  the  hufband ;  this  remainder  to  the  right 
heirs  of  the  huiband  is  a  contingent  remain- 
der, and  not  a  reverfion* 

Fourthly, '  PFttb  refpeSI  to  declaring  ufes,  we 
muft  firft  confider  who  may  declare  ufes  j  and 
then  the  maniier  of  declaring  them. 

The  king  may  declare  ufes  upon  his  letters 
patent,  though   indeed  the   patent  of  itfelf 

•  Bai  Hres>66.    implies  a  ufe*.     But  if  the  king  gives  lands 

to  J.  S.  and  bis  heirs  by  letters  patent,  to  the 
^  ufe  of  J.  S.  for  /j^tfj  here  J-S.  has  only  an 
eftate  for  life^  and  the  king  has  the  inherit- 
ance without  any  office  found :  for  implica- 
tion out  of  matter  of  record  ever  amounts 
to  matter  of  record.     The  queen  may  alio 

«ibid.  declare  ufes  ^  An  infant,  or  pcrfon  of  non- 

lane  memory,  may  declare  ufes  j  which  decla- . 
rat^n  of  ufes  will  continue  valid  as  long  as 
the  conveyance,  by  which  the  ufes  are  raifed, 

uX^xi^'^    remains  of  force  %    Therefore,  if  an  infant 

makes  a  feoffment,  levies  a  fine,  or  fuffers 
a  recovery,  and  makes  a  declaration  of  the 
ufes,  the  uf^  will  continue  till  the  convey- 
ance 
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anSe  by  feofimentj  &c.  is  avoided*'.    But  a  "^fevfc^^r' 
tovenanc  by  an  iofin^  in  confiderttiDn  of 
marriage  or  blood,  to  ftand  leiied  to  an  ule, 
is  utterly  Toid  \    A  bai^gain  and  fide  for  a  >  lua. 
good  confideration^  prerbus  to  a  fine  being 
leried  to  the  bargainee,  is  a  good  dedara* 
tkm  of  the  xifes  of  the  fine^    If  iaran  and  rMoor»aa« 
feme*  levy  a  fine  of  lands,  of  which  they  arc  I^^q^^^,^ 
ieifed  in  ri^t  of  the  femc^  Acy  niay  declare  ?Jj^;'** 
the  ufcs  of  the  Qntjmtlf^  or  thfe  baron  ohm  *^»'*-  '«^ 
may  declare  the  ufes^  which  declaration  wiU 
bind  the  feme  (although  an  infant*)  if  her  'iR^ab. 
J^affM  does  not  appear.   It  muft  be  noticed, 
however,  that  thb  declaradon,  which  binds 
the  wife,  muft  relate  to  uib  raifed  by  convey* 
ances  of  record,  as  fines  aiid  recoveries^  and 
not  by  diofe  in  ^,  as  feoffments,  &c.  ^    If  J^^^'***^' 
hufband  and  wife  bargsun  and  fell  lands  for 
moneyi  and  afterwards  levy  a  fine  to  the  bar- 
gainee and  his  heirs,  the  batgain  and  fide  is  a 
fufficient  declaration  of  the  ufe^  and  it  will 
bind  the  wife  for  ever  S   And  if  a  man,  feifed  ^Co.57.t. 
in  ri^  of  his  wife,  covenants  that  he  and  his  pt  7^ 
wife  will  iuffer  a  recovery  of  the  lands  so  cer- 
tain ufes,  and  the  recovery  is  fuffered  ac« 
cordmgly ;  this  toveniint  ii  a  good  declara- 
tion of  the  ufes  to  bind  the  wife,  though  ihe 
ii  no-par^  to  the  covetuuit^^hHt.  only  tp  the 

P  recovery. 
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'Pr«r,s9«.a.    fceoveryV    If  m  declariiig  die  ufes  of  k  fiiie 

or  recovery,  levied  or  iiiflfercd  of  lands,  held 
in  right  of  the  .wife,  the  huiband  and  wife 
ftiake  fepatmce  deciaratibns  of  dio  ufes,  nei* 
ther  of  them  can  flud;  and  dien  it  will  be 
the  fame  as  if  ao  declaration  of  d:c  ufes.  was 
made;  in  which  cafe  the  ufe  will  reliilt^ 
and  return  ta  its  ^imer  courfe>  viz.  to  the 

•  Moor,  i9f.     fenne,  and  her  heirs*.    But  with  refpeft  to 

pi*  347*  ^ 

baron  and.  feme^  we  muft  here  make  a  dif^^ 
tinftbn  between  a  linoitation  of  the  ufe  of  ^ 
pari  of  the  eftate  of  the  ImJ,  and  the  limi* 
tatton  of  the  ufe*  of  part  of  the  land  itfelf. 
This  cUftindion  was  .made  in  Beckwith's 


\l^'^^  ^    «ft'.    Thus,  if  hufband  and  wife  differ  in 

die  limitation  of  the  particular  tifi,  and  the 
limitatien  of  die  uies  in  remainder  are  ac^ 
cording  to  both  of  their  confents;  yet  the 
whole  of  the  ufcs  ore  void.  But  if  the  huf- 
band and  wife  i^ee  in  the  limitation  of  the 
ufe  of  part  of  the  land  itjeify  and  vary  in  die 
limitation  of  die  ufe  of  the  refidue  of  the 
.  land,  yet  the  declaration  is  good  for  the  part 
diey  agreed  b,  and  void  fer  the  refidue. 

m 

So  if  tenant  for  life,  and  remainder*maiit 

levy  a-  fine,  or  foffer  a  4*ecovery,  and-  the 

ttenftlit  for  llfo<mly  declares  thi  ufes,  dik  dtf- 

claration 
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tlaration  (haU  not  zffcGk  the  remaindcNimh  K  ^  3  ^*  w.io^^ 
And  if  the  remainder-man  feals>  and  is  party 
to  a  deed)  wherein  die  tenant  for  liife  abmi 
covenants  to  fijffer  a  recovery,  &c.  to  ccr- 
fcaiA  ufes,  this  does  ilot  bind  the  remainder- 
man, though  he  in  remainder  after  join  lA  ' 
TuflTering  the  recovery,  &c.  '    Joint  tenants  *  Note  d. 
may  each  declare  diSFerent  li^  with  relpeA 
to  their  refpeftivc  (hares '.  « t  ©«.  58*  •* 

With  refpeft  to  th6  mamer  of  declaring 
liles,  from  what  has  been  faid  concerning  re-^ 
fuldng  Ufes^  the  neeefiity  to  make  fcnne  de-> 
tlaratioh  to  ihew  the  intehdon  of  die  jparties 
in  the  diredion  of  the  ufe  ieems  very  evi«  ^ 

dent.  As  to  the  conveyances  by  feofiment^ 
and  leafe  and  releafe,  fhe  ufes  are  generally 
declared  in  the  firft  inftance  upon  the  fame 
deed>  by  Vi^hich  they  are  to  arife :  but  as  to 
fines  and  recoveries^  the  ufes  of  them  are 
declared  either  by  deed  frteedeni  or  Jubfequent 
to  the  levying  (^the  former,  or  fuffering  the 
latten  After  the  palling  of  the  ftatute  27  H.  8i 
t.  \Ch  it  became  to  be  a  queftionable  pointy 
whether  if  a  recovery  ^as  fufiered,  or  fine 
levied,  without  any  prtvums  deed  to  declare 
the  ufes,  any  fuh/tquent  deed  was  fuftkient 
to  direft  them  ?   For  it  was  thought,  that 

P  2  upon 
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Upon  fuffcring  the  recovery  or  levying  the 
fine  (no  ufes  being  previoufly  declared)  the 
life  refulted  back  to  the  rccoveree  or  co- 
nufor,  which  refulting  ufe  the  ftatute  imme- 
diately executed,  as  it  certainly  did :  fb  that 
the  ufe  being  once  vefted  and  executed  by 
the  ftatute,  it  could  not  be  divefted  by  any 
fubfequent  declaration.  However,  in  Down- 
^9  Co.  7.b.      man's  cafe  ^  it  was  held,  that  though  the  ufc^ 

refulted  to  the  recoveree  or  conufor,  utiHl  the 

fubiequent  declaration,  yet  when  tbaf  was 

made  the  ule  was  then  executed,  according 

to  the  direftipn  of  the  declaration,  and  a  deed 

to  declare  the  ufes  made  four  years  after  the 

recovery  was  fuflered,  has  been  held  to  be 

>  D^er,  136  a.    good  ^    In    the    cafe   of  Ni^tingale  and 

«3  p.w.'ios.  Ferrers",  it  is  (aid,  and  indeed  confirmed  by 

7S9!  *       ^    the  mafter  of  the  rolls,  that  a  very  flight 

Moor!  7S9.       cxpreffion  or  words,  though  very  improper, 

pu  1090.  ^jjj  ^^^^  ^^  declare  the  ufes  of  a  fine  and 

recovery,  which  require  no  fet  form  of  wonis 
for  that  purpofe,  but  only  ibmething  to  fhew 
the  intent  of  the  parties :  therefore,  whenever 
the  inherit  of  the  parties  can  be  coUefted  in 
the  limitation  of  the  ufes  of  a  fine  or  recovery, 
upon  any  precedent  or  fubfequent  convey* 
ance,  or  upon  any  covenant  or  expreflion 
in  fuch  conveyance,  it  is  fufficient  to  declare 

the 


(    ai3    ) 

the  ules  of  the  fine  or  recovery.  It  follows 
from  die  nature  of  a  bargwi  and  fale,  and 
covenant  to  (land  feifed,  that  when  the  ufe  U 
properly  railed  in  the  bargainee  or  cove* 
nantee,  there  can  be  no  further  declaration  of 
the  ufe.  Therefore,  when  we  (peak  of  the 
declaradon  of  ufes,  it  muft  be  underftood  as 
reladng  to  fuch  conveyances  as  operate  by 
tranfmutation  of  poflefliop, 

If  there  had  been  a  deed  precedent  before 
t]ie  fiatute  of  frauds  to  declare  the  ufes  of 
a  recovery  fufiered,  or  fine  levied,  there  could 
have  been  no  averpient  kjparri  of  apy  oth^r 
ufes,  than  what  appeared  on  fuch  precedent 
deed'.    But  ^Jubfequant  Jcedov  writing  di^^  ^$cn.%^%. 
glaring  different  ufes  firom  thofe  limited  in  ^ 
the  precedent  deed,  was  held  to  be  a  fufficient 
alteration  of  the  firft  ufes^    But  this  fe<;oi)d 
deed  muft  have  been  brfcr^  the  fccoyery  v^as 
fuffered,  &c.  for  ifier  the  recoyery  w^s  fuf* 
fered,  &c.  the  recoyerecj  ^c,  coyjd  by  xio 
rnean^   avoid    the   \ifcs   declared    brf^rf"".  •**©»,  la;. 


Though  it  feems  indeed,  that  a  deed  pre^ 
e^t  may  be  explained  by  deed  Juhfequtnt  \  '^p  ^'  ^ 
But  herein  they  made  a  diftin&ion,  viz.  if  a 
recovery  was  fuffer^,  qr  fine  levied  withoi4t 
any  previous  dechradoti  of  the  ufesj  sod  thei^ 
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the  dl»  were  decided  by  a  fiibiequent  cfeed^ 
the  parties  by  parol  might  aver  ufes  difieront 
from  thofe  in  the  original  fubfequent  dedara* 
(ion  %  Biit  fince  the  flatute  of  frauds^  which 
requires  all  declarations  of  trufts  to  be  in 
writing,  there  can  be  no  parol  averment  of  a 
ufe.  SubjeA  to  this  ftatute^,  the  rules  relating 
to  declararion  of  ufes  are  pretty  much  the 
fame  as  they  formerly  were.  Therefore,  if  a 
declaration  of  nfcs  be  made  before  a  recovery 
is  fofiered,  or  fine  levied,  and  another  deck* 
ration  of  ufes  is  alfo  made  iefor^  the  recovery^ 
^c.  by  deed  or  writing,  this  laft  declaration 
will  hold  againft  the  firft  \  becaufe^  till  the 
recovery  is  fufiercd,  or  fine  levied,  the  eftate 
is  but  direSory^  and  the  laft  agreement  of  the 
parties  will  avail  againft  the  firft.  But  wheq 
the  eftatc  is  exe^ut^dy  then  no  averment  of  other 
ufes  by  deed  or  writing  can  be  admitted,  con* 
trary  to  die  laft  deed  precedent,  provided  the 
recovery  is  fufFered  or  fine  \cv\td  purfuaMt  ta 
the  deed  to  lead  die  ufts.  But  if  the  recQ^ 
very  or  fine  vary  in  circumftance  fi-om  the 
precedent  declaration  of  the  ufes,  then  other 
vfes  may  be  averred  by  writing  without  feal^ 
«aSaik«677*    and  without  a  formal  deed%    But  though 

the  fine  does  not  agree  with  the  precedent 
d^  in  circvmftance,  yet  if  tjhere  be  no  oibp' 

4cc4 


f  Comb.  419, 
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dcdd  or  writing,  the  fine  will  remain  to  the 

ufcs  in  the  firft  deed  or  writing  ^     If  there  *»  x  Atk.  7. 

.  %  Rol^  ab.  799* 

be  a  recovery  fuffered,  or  fine  levied,  without 

a  precedent  deed  to  lead  the  uies,  and  after 

fuch  fuflfcrmg  of  the  recovery,  or  levying  the 

ifinc,  a  deed  is  made  to  declare  the  ufcs  of 

them,  it  ieems^  that  a  fubfeqiient  deed  or 

writing  without  feal  will  ferve  to  alter  the 

ufes  declared  by  the  fiifl;  deed,  whether  the 

firft  deed  varies  from  'the  circumftances  of 

fiich  recovery  or  ifine,  or  no^      In  theft  ^aSiik.  676. 

caiei,  where  the  two  deeds  to  declare  the  ufes 

differ  only  in  particular  circumftances,  as  the 

tifes  cannot  be  direfted  by  both  deeds,  die 

firft  muft  be  wholly  avoided^  and  the  fecond 

ftand  alone  *•  *t  Co.  »6.  a; 

What  has  been  faid  of  one  declaration  of 
ufes  annuUing  another^  muft  be  underftood^ 
where  both  of  them  are  by  the  confent  of  oB 
parties.  This  was  particularly  fetded  in  the 
cafe  of  Stapihon  v.  Stapilton  %  where  all  the  « 1  Atk.  %. 
foregoing  nUes  are  clearly  acquiefced  in. 
A.  was  tenant  for  ninety-nine  years,  if  he  fb 
long  Kved,  remainder  to  truftees  to  fupport 
contingent  remainders,  remainder  to  the  firft 
and  other  fons  of  A.  in  tail,  remainder  to  A. 
m  fee.    A.  having  two  fons>  B.  and  C.  they 

P  4  aU 


(  "<f  ) 

^joined  in  a  leafe  and  releafe  of  the  pre^ 
piifes  to  certain  ules^  and  there  was  a  co7eT 
f^at  to  fufTer  a  recovery  within  twelvf 
inonths  to  thofe  ufes :  afterwards  they,  with 
the  heir  of  the  furviving  truftee,  joined  in  a 
le.fe  and  releafe  to  m^ke  sl,  tenant  (o  the 
fr^pCy  in  order  to  iuffer  a  recovery  to  th? 
ufes  of  the  firil  indenture^  but  before  any  rer 
CQvery  was  fuSered,  B.  the  ejdeft  fon  died, 
and  after  the  death  of  6.  aqd  before  the  rcr 
covery  was  fufiered  purfu^nt  to  (he  abov^ 
deeds,  A.  and  C.  by  another  deed  covenanted 
to  fuffer  a  recovery  to  certain  other  ufes;  and 
before  the  expiration  of  d>e  ^elve  mopdis 
Ipecified  in  the  firft  deed,  ^  recovery  was 
fufFered.  The  queftion  was,  whether  th? 
firil  deed,  declarbg  the  ufes  of  the  recovery, 
and  niad<s  by  A.  B,  and  Q-  fliould  (land,  in 
preference  to  th^t  made  by  A.  and  C.  abne  ? 
And  Lord  Hardwjcke  clearly  held^  tha(  the 
iirft  deed  by  A.  B.  and  C.  was  a  good  ^^ 
to  lead  fhp  y^^  of  the  recovery.  That  whpn 
A.  B.  and  C.  and  the  heir  of  tl^e  furviving 
truftee,  made  a  tenant  to  the  fracipe^  they 
pafTed  a  d^fcafiblp  ef^e  tq  ferve  the  ufes  of 
the  firft  deed}  and  that  the  recovery  fqlFered 
^ithin  the  twelve  months  rendered  that  der 
feafible  eftate  indtfeajtblej  though  one  of  the 
8  parties 
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ptrMs  was  dea«}  before  the  recover7  fuflSa^ 
That  the  laft  deed  by  A.  and  C.  was  not 
fufficient  to  alter  the  ufes  declared  by  the  firlt 
deed>  becaufe  not  mad;  hy  the  agreement  of 
/iff  the  parties. 

By  the  forgoing  obienrations  on  declara^ 
tions  of  ufesj  dieie  precautions  naturally  oc-r 
pir,  viz.  that  in  deeds  or  writings^  either 
CD  lead  or  declare  the  u&s  of  a  fine  or  reco- 
very^  all  pardes  jnterefted  ihould  join*  Tha; 
a  deed  fncedcfU  fe^ips  the  ipoft  eligibly 
|ind  pertain ;  whicl|»  for  the  fake  of  fafety^ 
ihould  be  |>y  indent^rei  and  that  the  deda^ 
fa|ion  of  die  yfes  Ihould  be  certain  in  de- 
fcribing  the  perfons  tp  whom^  the  lands  of 
which^  and  the  eftates  by  which^  the  ufes  arc 
4eclared  \  ^  vid^  sbep.  t- 

But  here  wc  are  to  obiervPi  th^t  when  a 
conveyance  is  made  to  the  ufe  of  a  A;^  wiU 
pr  teftfonent^  the  ufe  in  fuch  cafe  is  always  re^ 
vocable^  like  a  will,  during  the  life  of  the  apr> 
pointor.  Th^s  ^  where  A*  fufiered  a  reco-  t  Hob.  34% 
very  to  the  ufe  of  his  laft  will  $  and  upon  a  cafe.  "^'"^ 
queftion  whether,  after  a  previous  apppint- 
ment  of  the  ufes  according  to  the  power,  the 
ufes  limited  by  fuch  appointment  were  rcvo^ 

cablcj 


(    ci«    ) 

cable,  or  no,  it  was  held,  that  whenever  A. 
imade  any*  particular  limitation,  or  diipofition 
of  the  ufcs,  whether  by  laft  «^//,  or  by  Jeeiy 
or  wriiifigf  fo  long  as  he  appointed  that  the 
recovcrors,  who  were  charged  with  the  firft 
ufes,  fhould  ftand  feifed  to  other  ufes,  and* 
builded  his  new  limitatiott  of  ufes  upon  the 
fortncr  foundation,  (being  the  recovery)  and 
as  an  explanation  of  his  inteniion  exprefled 
other  ufes,  in  fuch  cafe  the  feid  ufes  were 
always  revocabk^  becaufe  they  were  grounded 
upon  the  firft  affurance,  which  was  to  thfe 
ufe  of  his  laft  will,  which  was  always  lubgeft 
to  a  change.  It  was  alfo  held,  that  until  the 
appointment  the  recoveror  ftood  (eifed  to  the 
ufc  of  A.  the  recovered 

When  there  is  a  proper  feifin  conveyed  ta 
the  grantee  to  ferve  ufes  declared  upon  it^ 
It  feems  any  expreflion  indicative  of  the  in- 
tention of  the  parties  in  direfting  the  ufc 
(though  the  word  ufe  is  not  mentioned)  will 
*Cfo.  Eliza,  be  a  fufficient  declaration  of  the  ufe.  Thus* 
Suara  "v.  ciu    whcrc  a  feoffment  was  made  in  confideration 

of  marriage  in  theft  words,  *^  I  do  here,  re* 
^  ferving  an  eft  ate  for  my  own  and  my  Wife*s  Hfe^ 
^  give  thee  thefe  my  lands,  to  thee  and  thy 
^  heirs  j"  and  according  to  die  opinions  of 
6  Coke, 


hs^ 
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:^  Clench)  Femier,  andPopharni  it iffm 
hdd  in  the  King's  Bench,  diat  it  was  a  good 
^offinent  to  transfer  a  prefent  feifin  to  the 
feofibe,  out  of  which  a  life  ihould  ah&  m 
the  feofibr,  and  his  wi& ;  and  the  refenradont  ' 

though  it  came  before  the  feo^nent,  was*a 
good  dechu^tioq  of  the  ufe :  ButRoUe'  and  iRou.ab.7, 
Mpore  *  tJcH  ns,  that  this  judgaicnt  was  re-  k  m^)^  687, 
V^rfed  in  the  Exchequer  Chamber;  foe  the  P^p^o* 
judges  ibere  hek}>  that  as  th^  jce&npattoxv 
pame  firft,  and  confoquendy  before  the  ieifin 
Goukl  be  pafled  to  the  feoSbe^  there  wa$ 
no  poffefiion  in  the  feoffeei*  out  of  which.  j 

the  ufe  could  an& ;  of  courfe  the  ufe  could 
pot  arife  for  want  of  a  ieifi&  to  fetve  it.  And  ] 

as  a  feofiment  to  conunence  after  die  death 
o(  the  feoffor  and  his  wife,  it  was  alfb  void  -, 
^r  no  eftate  of  freehold  can  .be  made  to  eom- 
qience  in  fkiuro,  by  feofifinent  and  livery  of 
feifin  infimediatcly  given  thereon.    So  in  a 
ytry  late  cafe ',  where  A.  granted  by  leafe  1 4  Term.  Rc^ 
and  releafe  a  cottage^  wherein  he  refided,  to  The  King  a. 
B.  inyir^,  with  a  proviib  that  A.  fhauid  live  in  bfum/oVE^ 
and  occ^irf  the  Odd,  cottage,  widi  the  appur-  *°^^°'^* 
tenances,  as  he  thereto^e  had  doncj  and 
then  did»  |br  life:  it  was  held  that  an  eftatc 
for  life  was  well  referred  to  A»    The  deci-. 
fion  of  this  cafe,  I  conceive,  may  be  accounted 
fpr  on  two  .grounds*    In  the  firft  place,  as  the 

refervatioQ 
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refenration  of  the  life  eftsto  came  after  the 
grant  in  fee,  and  of  courie  after  the  grantee 
had  a  feifin  to  &rve  any  v&Sy  this  refenration 
fliewed  the  mti9^  of  the  parties  to  referve  a 
life  eftate ;  now  this  ifOM  might  very  well 
direA  the  ufe,  fb  as  to  be  executed  by  die 

*sm»nm7, !«,  datute '.    On  the  other  hand,  as  the  convey- 

ance  by  leaie  and  relcaie  does  not  always, 
like  a  icofihient,  pafs  a  prdent  feifin,  it  may 
very  properly  be  made  ufe  of  to  pais  armr-* 

gSt^J^l  M  after  an  cftatc/flr  life\    However,  with 

rcfpeft  to  this  Isuser  reafon^  it  is  laid  in  Plow-^ 
den^  that  a  man  cannot  upon  his  own  grant 
referve  to  himfelf  a  particular  eftate,  for  that 
would  be  to  make  himfelf  both  Mir^  an4 

By  the  29  Car.  2.  c.  3.  it  is  neceflary  Aat 
all  creations  and  declarations  of  tn^fts  Ihouki 
be  in  writing,  except  trufts  refiildng  by  ope- 
ration of  the  law  j  of  courfe,  though  the  ufe  h 
permitted  to  refult,  as  it  did  before  the  ftan 
tute,  yet  fuch  refulting  ufe  could  not  be  altered 
without  a  deed,  or  writing.  After  this  ftatute 
it  again  became  a  doubt  (nbtwithftanding 
Downman's  cafe)  whether  refulting  ufes  werp 
not  (0  executed  as  to  exclude  any  fubfe-* 
quent  deed :  therefore,  by  the  ftatute  4  Anne 
c.  1 6.  f.  15.  declarations  of  ufesj  or  fines^ 

or 
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or  recoveries,  mani&fted  by  any  deed  made 
by  the  party,  who  is  bylaw  enabled  to  declare 
fuch  ufes,  after  the  levying,  or  fufiering  of 
(uch  fines,  or  recoveries,  Ihall  be  as  efieftual 
as  if  the  aft  29  Car.  2.  cap.  3.  for  prevent-* 
ing  of  frauds  and  perjuries,  had  not  been 
made. 

Before  the  ftatute  of  frauds  and  perjuries, 
ufes  might  have  been  raifed  by  parol  on  fuch 
conveyances,  as  operate  by  tnuifhtutatipn  of 
pofleffion,  as  feoffments,  fines,   and  reco- 
veries; becaufe  the  pofleflion  paflcd  by  a 
folenm  aft*^:  but  ufes  could  not  arife,  even  ^%^7^ 
before  that  aft,  by  parol  on  a  covenant  to 
ftand  feifed  to  ufes,  as  was  determined  in  the 
cafe  of  Callanl  v.  Callard%  before  noticed  1  •tR0u.ab.7g8. 
du)u^  ufes  might  always  have  been  raifed 
on  a  bargain  and  fale,    without  writing  ^  PCm.  £112.345. 
But  the  ftatute  of  frauds  has  rendered  thcfe 
diflinftions  ufelefi.   I  fhall  only  here  obferve, 
that  as  the  flatute  of  frauds,  by  an  expreis 
faving,  does  not  extend  to  refidfmg  ufes,  it  has 
been  held  that  parol  proof  may  be  admitted 
to  rebut  a  refulting  ufe  fince  that  ftatute  \      *  OougL  %$, 

Fiftbfy.    What  ufes  are  not  executed  hy  the 
ftatuie. 

By 
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By  virtue  of  the  words  of  the  ftatute,  totit 
neceflary  points  are  to  be  obferved  for  the 

%iC<w  1*6,  a.  execution  of  an  ufe^     ift.  There  ought  td 

be  a  ptrCon  feifed;  for  the  words  of  the  aft  arcj 
where  any  perlbn  ftmd  or  be  feifed,  &C4 
fid.  There  ought  to  be  a  cejtuiqu6  ufe  in  effii 
the  words  of  the  aft  beings  ftand  feifed  to 
the  ufe  of.  any  perfon  or  pcrlbnsi  &c.  ^d. 
There  ought  to  be  a  ufe  in  tjfey  fcil.  in  pof- 
fefTiOnj  remainder^  or  reverfion*  4th.  The 
cftate  out  of  which  the  ufes  are  to  aiife, 
ought  to  be  vefted  in  cefiuique  ufe ;  for  the 
Words  are,  diat  the  eftate  of  fuch  perfon,  (a 
feifed  to  the  ufe,  ftiall  be  adjudged  in  cef- 
iuique ufgy  &c.  It  follows  from  thefe  max- 
ims, that  if  there  be  not  foilin  in  the  feofieesi 
a  cefiuique  ufe  in  ^Cy  an  ufe  in  efle,  and  if 
the  eftate  of  the  feoffees  cannot  veil  in  cef- 
iuique ufe,  there  can  be  no  execution  of  die 
ufe  by  this  ftatute.     Therefore  contingent 

'Ba.ufcs,4s.    ^^ts  cannot  be  executed  by   the  ftatute'* 

The  doftrine  of  contingent  ufes  is  folly  ex* 
plained  in  the  two  cafes  of  Dillon  and  Frene 
(or  Chudleigh*s  cafe)  and  the  cafe  of  Wegg 
V.  Villers :  the  reafons  whereof  I  fliall  endea* 
vour  briefly  to  explain. 

•'iCo.z2o.a.        Chudleigh's  cafe '  was  in  efFeftthus:  A^ 

enfeoffed 
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enfeoffed  6.  C.  and  D.  and  their  heirs,  to 
the  ufc  of  haoMff  and  his  heirs,  on  the  bodj 
of  Mary  (then  wife  of  T.  A.)  lawfully  begoc«> 
ten,  and  in  default  of  fuch  iffue,  and  iffue  by 
another  certain  woman,  lawfully  begotten,  to 
the  Dfe  and  performance  of  his  laft  will  foe 
ten  years,  and  after  that  term  ended,  to  the 
ofe  of  J.  S.  his  fon  (ot  life,  remainder  to  the 
firft  iffiu  male  rf  }.  S.  m  tail,  and  fo  on  to 
the  tenth  iffue ;  then  to  the  ufe  of  W.  in 
tail,  and  then  to  the  ufe  of  M.  in  tail,  re- 
mainder to  A.  in  fee.    Afterwards  A*  died 
without  ilTue  by  either  of  the  women,  and 
the  feoffees  before  the  birth  of  the  firit  fon 
(^J.  S.  enfeofied  J.  S.  to  the  ufe  of  hitnfelf 
in  fee,  mtbimt  atij  amjideraiifm^  and  ^»Uh  mo^ 
tree  of  the  former  ufes ;  die  firft  fon  of  J.  9. 
was  afterwards  born,  and  the  quefHon  wats, 
whether  riws  feoffment  by  the  feoffees  Co  |. 
S.  deilroyed  this  contingent  ufe  to  the  firft 
fen  of  J.  S.  I  which  quefKon  depended  upon 
another,  viz.  whether  before  the  contingenh 
cy  lu^pened,  i.  e.  the  birth  of  the  fon,  the 
ufe  veftod,  and  was  execuoed  in  thr  fcons  ? 
and  it  was  held  by  the  majority  of  the  judgds 
tihat  die  ufe  before  the  contingency  was  not 
executed  in  the  fons ;  and  that  the  feofiment 
•^tmrely  deftroyed,  and  prereaved  the  execu- 
tion 
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tion  of  the  ules  in  contingen<ff j  although 
made  without  any  cx>nfidention9  and  with 
notice. 

By  the  argtiment  of  the  judges  in  this  cafe/ 
it  feems  to  be  the  better  opinion^  that  upon 
the  feofihient  of  A.  all  the  ufes. ^  ej^  were 
immediately  executed^  and  that  there  was  no 
preient  aAual  feifin  left  in  the  feofiees^  nor 
were  the  contingent  ufes  executed^  That 
thou^  there  was  nd  aSud  feifin  left  in  the 
feoffees  after  the  firft  feoffment^  yet  a  pqffibi^ 
lity  of  feifin  remained  in  them  to  ferve  the 
contingent  ufes,  when  they  Ihouki  arifej  or 
come  in  ejfe.  This  poflibility  of  feifin^  when 
the  ufes  came  in  iffe^  enabled  them  to  be  ex- 
ecuted by  the  ibtute ;  and  though  before  the 
▼elting  of  the  contingency^  all  the  eftiites  had 
been  divdlled>  yet  when  the  eftates  had  been 
reduced  and  revefted^  this  polffl^ility  in  the 
feoffees  was  ftill  fufiicient  to  ferve  the  contin- 
gent ufes.  Therefore,  if  there  be  a  feoffment 
to  the  ufe  of  A.  for  life,  remainder  to  his  firft 
fon,  &c.  remainder  over ;  if  A^  before  the 
birth  of  a  fon  makes  a  feoffment,  this  (hall 
diveft  all  the  eftates,  but  ftill  there  is  a  rig^t 
of  entry  b  the  feoffees  to  reftore  the  former 
dlate,  and  upon  their  entry  they  have  a 

feifin 
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fcifin  fuffieient  to  fervc  the  ufe  to  fuch  firft 
Ion.    But  if  a  feoffment  be  made  to  the  ufe 
of  A.  for  life,  remainder  to  B.  for  life,  re- 
mainder to  the  firft  fon  of  B.  &c.  remainder 
over:  here  if  A.  make  a  feoffment  before 
die  birth  of  B/s  fon,  this  does  not  deftroy 
the  remainder  to  the  firft  fon  of  B.'  j  for  there  *  aR0u.ab.797. 
is  a  right  of  entry  in  B.  which  is  fufiicient  to 
fupport  the  contingent  remainder  to  the  firft 
fon ;  therefore  if  B.  either  during  the  life  of 
A.  or  after  his  death,  enters,  this  will  reveft 
the  contingent  ufe ;  fo  that  if  B.  has  a  fon 
born  in  his  lifc-dme,  the  ufe  will  be  executed 
in  him,  without  any  previous  entry  by  the 
feoffees.     But  if  A.  and  B.   had  both  died 
without  entry  made  by  B.  and  B.  leaves  a 
ion  born  in  his  life-time,  then  there  is  an 
aftual  neceffity  for  an  entry  by  the  feoffees, 
in  order  to  rcftore,  and  reveft  the  contingent 
ufe. 

In  all  the  above  cafes,  it  is  very  clear,  that 
if  before  the  arifing  or  happening  of  the  con- 
tingency (flippofing  the  eftate  not  to  be  di- 
vefted)  or  if  after  the  happening  of  the  con- 
tingency (fuppofing  the  eftatcs  previous  there- 
to to  have  been  divefted,  as  in  the  cafe  laft 
put)  the  feoffees  had  barred  their  own  entry, 

C^  then 
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then  the  contingent  ufes  can  never  be  exeet2t« 

ed,  for  want  of  a  feUin  in  the  feoffees  to 

^aiioU.aTf.797.  fcrve  them  when  they  come  in  effe^.     How 

can  they  then  bar  their  right  of  eno-y  ?  To 
,  this  queftion  it  may  be  anfwcredi  that  when* 
ever  the  eftate  of  the  feoffees  is  transferred  by 
them  to  any  one,  who  does  not  come  in  m 
privity  of  eftatCy  then  is  their  entry  com- 
pletely barred.  It  is  true  that  if  before  the 
ftatute^  feoffees  to  ufes  had  made  a  feoffment 
fmth  notice^  the  fecond  feoifce  would  have 
flood  feifed  to  the  former  ufes>  becaufe  he 
came  in  of  the  fame  eftate,  as  the  feolEfees 
had ;  and  in  that  cafe  there  was  privity  of 
eftate  in  die  fecond  feoffee  to  all  intents  and 
purpofb.  But  fince  the  ftatute  the  feoffees 
have  not  an  eftate  in  fee  j  for  all  the  ufes  in 
i£e  are  immediately  executed,  and  they  have 
only  a  pofTibility  of  feifin,  to  ferve  thofe  ufes, 
which  are  not  in  ejfe.  Therefore,  when  the 
feoffees,  before  the  contingent  ufes  come  in 
ejfey  convey  a  greater  eftate  than  they  law- 
fully poffefs,  their  grantee,  though  he  has 
fiotice  of  die  fof  mer  ufes,  does  not  come  in  of 
the  fame  ejiaiey  as  they  had  -,  and  of  courfe 
the  privity  is  totally  deftroyed.  Upon  thefc 
grounds  it  is,  that  the  feoffment  in  Chud- 
leigh's  cafe,  (though  with  notice)  deftroyed 
9  the 
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contingent  ufes ;  £>r  J.  S.  came  in  of  an 
eftate,  not  in  privity  with  that  of  the  fcofftes, 
but  of  a  new  eitate  acquired  by  difleifin. 

In  Ac  cafe  of  Wegg  and  Villers  "^^  A.  w ».Roiub.79«. 
finfed  in  fee,  covenanted  to  ftand  fcifed  to  the 
life  oi  himfelf  for  life,  remsunder  to  his  wife 
for  life,  remainder  to  his  daughter  B.  for 
Kfe,  remainder  to  the  firft  fon  of  die  bcxly 
of  B.  remainder  to  the  other  fons^  remainder 
to  his  right  heirs.  Afterwards  A,  granted  the 
reverjion  in  fee  to  J.  S.  but  without  any  con- 
fideradon,  and  reciting  the  former  ufcs.  A. 
then  made  %  feoffment  in  fee  of  the  fame  lands. 
B.  married,  and  had  ififUe  a  fon,  and  A.  died; 
after  whole  death  his  wife  entered.  B.  died, 
as  did  the  wife.  The  queftion  was,  whether 
the  ufe  to  the  firft  fon  of  B.  unborn  was  def- 
troyed  by  this  grant  and  feoflfhient  ?  And  it 
was  held,  that  it  was  not  j  for  when  A.  cove- 
nanted to  ftand  fcifed  to  the  ufes  above-men- 
tioned, all  the  ufes  in  effiy  viz.  to  his  wife 
and  daughter,  were  immediately  executed  by 
the  ftatute :  that  being  fhe  cafe,  he  aftually 
and  in  faft  ftood  feifed  only  of  the  reverfion, 
out  of  which  feifm  the  contingent  ufe  to  the 
firft^  fon  of  B.  was  to  be  ferved.  Now, 
♦hcaA.  granted  the  reverfion,  without  toy 

Qji  confidcration. 
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confideradon^  and  with  notice  of  th^  fbrmel' 
ufes,  he  granted  no  greater,  or  other  eftate^ 
than  what  he  was  feifed  of;  fo  that  the 
grantee  having  notice  of  the  former  ufes, 
and  coming  in  as  of  the  fame  eftate  that 
A.  had,  he  had  the  proper  requiiite  to  ftand 
ieifed  to  the  former  ufes,  viz.  notice,  and 
privity  of  eftate.  By  this  conftruftion  the 
grantee  was  as  fully  feifed  to  the  ufes,  as  A. 
himfelf  was.  The  grant  therefore  of  the  rea- 
ver/ion did  not;  deftroy  the  contingent  ufe  to 
the  iirft  fon  of  B*  But  did  the  fubfequent 
feoffment  deftroy  thofe  ufes  ?  No — for  con- 
fider  the  ftate  of  the  cafe  afier  the  grant.  A. 
was  then  tenant  fpr  life,  his  wife  tenant  for 
life,  B*  tenant  for  life,  and  C.  (the  grantee) 
feifed  of  the  reverfion,  out  of  whofc  feifin  the 
contingent  ufe  to  the  firft  fon  of  B.  was  to 
arife.  A.  himfelf  was  not  poffeffed  of  the 
feifin  to  ferve  the  contingent  ufes.  There- 
fore when  A.  made  the  feoffment,  though  he 
diverted  all  the  eftates,  and  among  the  reft 
the  eftate  of  the  grantee^  yet  he  did  not  def- 
troy xht  feifin  of  the  grantee  to  ferve  the  con- 
tingent ufes,  or  in  other  words  he  did  not  bar 
the  entry  of  the  grantee  to  reveft  the  feifin,. 
or  ferve  the  ufes  when  they  came  in  ^. 
Then  as  the  wife  and  B.  were  tenants  foi: 

S  life, 


'■ 
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life,  their  entry  (fuppofing  they  did  enter) 
was  fufficient  to  fupport  and  reveft  the  eftate 
of  the  grantee ;  and  when  the  eftate  of  the 
grantee  was  revefted,  tlie  ufe  to  the  firft  fon 
of  B.  could  well  be  ferved,  when  it  came 
in  effe,  without  any  formal  entry  by  the 
grantee.  But  fuppofing  neither  the  wife  nor 
B.  to  have  entered,  then  there  would  have 
been  a  neceflity  for  the  grantee  to  enter,  in 
order  to  reveft  the  contingent  ufe.  It  is 
fcarcely  necefiary  to  obferve,  after  what  has 
been  faid,  that  if  A.  before  he  made  tne 
grant,  had  made  a  feoffment  in  fee,  the 
ufe  to  the  firft  ion  of  B.  would  have  been 
deftroyed  j  for  then  A.  would  have  granted 
a  tortious  fee,  and  his  feofiee  would  not  have 
had  that  privity  of  eftate  neceflary  to  ferve 
the  contingent  ufes,  when  they  came  in 
efie. 


As  a  contingent  ufe  is  not  executed  by  the 
ftatute,  fo  neither  is  a  ufe  limited  of  cofybold 
lands*:  for  if  a  ufe  was  permitted  to  be  *Cn).cjr.44. 
limited  on  conveyances  of  copyhold  lands, 
then  there  would  be  a  tranfmutation  of  p6f- 
feflion  by  the  fole  operation  of  the  law ; 
which  would  be  contrary  to  the  nature  ot 
copyhold  tenure.    For  it  is  a  principle  of 

Qjj  that 
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that  tenure^  that  the  lands  cannot  be  aliened 

« 

^^  with  the  confent  of  the  lord. 

As  the  ftatute  27  H.  8.  c.  10.  was  made 

IH:^vious  to  the   ftatutes  of  wills,   32  and 

34  Hen.  S.  it  neceflQuily  follows,  that  the 

^mer  does  not  extend  to  devi/is  to  ufes ; 

for  a  ftatute  cannot  be  confidered  to  extend 

to  any  thing,  which  at  the  time  of  the  mak- 

y  Buti.  note  I.     iflg  of  it,  did  not  exift  ^.   But  as  the  teftator'a 

iinderfoi.277.a.  intention  is  generally  the  guide  in  cafes  of 

z  I  vern.  79.     dcvifes,  it  has  been  repeatedly  held ',  that  if 

V^k.  679.      A.  devife  to  B.  and  his  heirs,  to  the  ^  ^  or 

in  truft  for  C.  and.  his  heirs,  or  in  txiift  to 
permit  C.  and  his  heirs  to  take  the  profits, 
it  ihews  the  teftator's  intend  that  C.  fhouM 
have  the  legal  eftate  in  fee,  and  the  law  upon 
iuch  an  interpretation  of  the  teftator's. intent, 
will  give  it  fuch  an  operation.  But  if  there 
be  a  devife  to  the  u/e  of  A,  for  life,  remainder 
over,  this  cannot  tafce  cffed  by  way  of  u/e^ 
becaufe  a$  there  was  nojeijtn  to  fervc  ttie  ufe, 
>  Bvti.  aotft  1.     in  that  cafe  there  can  be  no  ufe  \         , 

Co.Litt.iyi.b. 
under  fol.277,a* 

We  have  feen,  that  a  conveyance,  or  devi/e 

tp  truftees,  in  truft  to  permit  A.  to  receive 

the  profits,  this  truft  is  a  ufe  executed  by 

^  supra>  154.     the  ftatute  \   But  hpre  the  courts  have  taken 

a  dif. 


(     ^31     ) 

a  diftiiiftion ;  for  they  hold>  that  if  lands  an; 
limited,  or  devifed  to  truftees,  in  trufi  to  p^ 
wer  the  profits,  in  this  cafe  there  is  no  fuch 
tife,  as  can  be  executed  by  the  ftatute ;  for  the 
lands  mufl:  remain  in  the  hands  of  the  truftees 
in  OTdcr  to  perform  the  truft  ^  "" }  Eq /b.  383. 

*  vide  aliO| 

jMwl.  I46«i47* 
vide  on  devifet 

As  the  ftatute  fays,  that  when  any  perfon  of  this   kind, 

/•  rt        1  f  ^  f       /         t  »   ^rovr,    Cba. 

or  perf(>ns  ftafnd  fei/ia  to  the  ufe  of  another.  Rep.  75. 
&c.  it  has  been  refolved,  that  a  term  oif  years  444. 
•cannot  be  limited  to  a  ufe ;  but  we  have  al«- 
ready  had  a  full  difcuffipn  of  the  doftrine  re- 
lating to  terms  ^.  *  Supra,  pag« 

42  Co  7.x. 

alfo  149* 

Finally,  when  the  courts  of  law,  after  the 
pafiing  of  the  ftatute  of  ufes,  took  the  cog»» 
nizance  of  ufes,  they  held  that  no  uf^  limit- 
ed on  a  ufe  could  be  executed  by  the  ftatute  i 
therefore  they  held,  that  if  there  had  been  A 
conveyance  to  the  ufe  of  A.  and  his  heirs,  to 
the  ufe  of  B.  and  his  heirs,  this  uie  could  not 
be  executed  in  B.  by  the  ftatute  %  e  ,-Atk.  591. 

%  p.  W.'  146,* 

f  147. 

When,  therefore,  a  man  limited  a  uffe  upon  gf  ^jj?  c.^Jl\, 

a  term  ofyearss  when  he  limited  an  efUtc  to  '  ^o- ^^•*»^ 
truftees  in  truft  to  pay  ever  the  rents  and  pro- 
fits, or  when  he  limited  a  ufe  upon  a  ufe,  aS 
thefe  were  fuch  ufes  or  trufts,  for  which  he 

Qjl-  had    • 


(    23^    ) 

had  no  remedy  in  the  courts -pfconunon  law. 
Denied  relief,  dien,  by  the  ftriftnels  and  tech- 
nical  fcruples  of  the  common  law,  ceftwque 
truft  was  obliged  to.feek  redrefs  in. the  courts 
of  equity,  which  redrefs  indeed  was  readily 
granted  him  i  for  furely  the  truft,  in  either 
of  thofe  cafes  juft  mentioned,  ought  as  ftrift- 
ly  to  be  performed  in  confcience,  as  any 
other  ufe.  This  legal  nicety  of  the  common 
law  introduced  the  notion  of  truftss  for 
though  they  agreed,  that  they  were  not  fuch 
ufrs^  as  could  be  executed  by  the  ftatute,  yet 
they  were  trujisy  to  the  performance  of 
which  equity  ought  to  lend  its  affiftance. 
The  ftatute  then,  27  Hen.  8.  has  had  no 
other  effeft  than  to  abolilh  all*  the  incon- 

• 

veniences  attendant  upon  ufes  at  the  com- 
mon law  i  and  to  introduce  a  new  kind  of 
ujcy  by  the  name  of  trufty  modelled  and 
ihaped  after  its  own  falhion  :  being,  as  it  is 
properly  called,  a  creature  of  equity.  The 
chancery  was  well  aware  of  the  many  incon- 
veniences which  attended  ufes,  as  they  ftood 
before  Wit:  ftatute;  and  therefore  in  exercifing 
an  exclufive  power  over  thefe  trufts,  it  has 
formed  them,  fo  as  not  to  be  fubjeft  to  any 
.of  the  mifchicfs,  which  followed  ufes.  At 
the  fame  time  they  have  rendered  them  fo 
'  .  as 


(     ^33    ) 

as  to  -anfwer  all  the  neceflTities,  and  condn* 
gencies  of  family  fetclemencs,  and  domeftic 
provifions.  The  general  voice  and  reafon 
of  mankind  Jias  alTented  to  this  new  Ipecies 
of  ufes :  and  indeed,  as  moft  of  the  property 
in  the  kingdom  is  now  conveyed  in  truft, 
and  as  the  laws  and  deciQons  relating  to 
trufts  are  fo  well  underftopd,  and  the  convC'- 
nicnce  of  them  fo  iiniverfally  experienced, 
any  alteration  or  abolition  of  them  by  the 
legiflature  is  a  thing  not  to  be  expelled,  and 
far  lefs  to  be  "xiftiedfcr.  We  frequently  find 
it  faid  in  the  books,  that  trufis  are  the  fame 
as  ufes  formerly  were.  But  however  true 
it  is,  that  we  have  borrowed  the  notion  of 
truf.s  from  the  doftrine  of  tffesy  yet  cer- 
tainly, in  their  conftruftion,  trufts  differ 
very  widely  indeed  from  ufes ;  and  unlels 
this  total  difference  of  conftrudkion  had  taken 
place,  (to  ufe  the  expreffion  of  Lord  Hard- 
wick'  )  "  Trufts  would  not  have  been  in-  'iAtk.s9v 
"  dured." 

The  trufts  created  by  the  ftatute  of  ufes 
^e  of  a  permanent  and  general  nature ;  and 
indeed  are  nothing  more  than  ^ /pedes  of  fe^ 
condary  ufes.  They  therefore  differ  from 
thpfe  /pecial  trufts,  which  we  have  had  oc- 

cafion 


(     ^34    ) 
cafion  to  notice  in  a  former  part  of  this 


f  Sufnra,  15  to     work  ^ 


Wc  will  briefly  confider,- 


Firft,  T'be  nature  oftrujls  in  general 

Secondly,  ^he  nature  of  the  efiate  of  th^ 
truftee. 

Thirdly,  ^e  nature  of  the  efiate  of  cejluique 
trujl. 

A  tnift  is  faid  to  be  a  right  to  receive  the 
» I  Mod.  17.      profits,  and  to  diippfe  of  the  land  in  equity^. 

By  this  definition  then,  a  truft  is,  properly 
fpeaking,  an  equitable  title  to  lands ;  and  of 
courfc  all  fuch  legal  tides,  as  are  recognifed 
as  fuch  by  the  courts  of  law^  (however 
fimilar  they  may  be  in  their  nature)  cannot, 
frimdfaciey  in  their  ftrrft  fenfe  be  trufts :  but 
this  obfervation  muft  not  lead  us  to  imagine, 
that  all  equitable  titles  are  trufts ;  and  e  con^ 
verfoy  that  all  equitable  titles,  whurh  are  not 
trujlsy  are  legal  titles.  This  is  exemplified 
in  the  cafe  of  a  mortgage.  Thus  before  the 
expiration  of  the  time  for  payment  of  the 
mortgage  money,  the  mortgagor  has  a  right 
at  law  to  perform  his  condition  j  but  after 

that 


(    a35    ) 

that  lime^  and  upon  non-^performance  of  the 
condition,  the  cftate  becomes  abfohite  at  law* 
and  there  is  only  left  to  the  mortgagor  the 
0quiiy  of  redemptiQn>  which  equity  pf  redemp- 
tion is  not  merely  a  trufi^  but  a  title  in  tjquity  ^  >  Hard.  ^Sj^ 
However,  in  the  cafe  of  an  advowfon,  thp  ^ 
mortgagee  until  fereclofure  has  been  faid  to 
be  in  the  natiure  of  a  tru^ee  for  the  mortga- 

gOr  \  «  2  V«rm  401, 

"  ■  Vide  note  A.  Co 

3  P.  W.  »5i. 

'  TV)  prevent  the  feme  inconveniences  which 
iKt)fe  from  fecret  and  parol  transfers,  and  de- 
clarations of  ufes  at  the  common  law,  the 
ftatute  !29  Car.  a.  c,  3.  {.  7.  requires  all  de- 
clarations or  creations  of  trufis  to  be  mani- 
fefted  by  fome  writing,  figned  by  the  party, 
or  by  laft  will  in  writing ;  and  alfo  that  a^gn- 
fncnts  oitrufts  ihould  be  in  writing,  figned  by 
the  party  afligning  <he  fame,  or  by  laft  will. 
As  the  difpofition  of  trufts  is  guided  by  die 
courts  of  equity,  and  as  they  always  dii|)ofex 
of  them,  according  to  the  prcfumptive  inten-  . 
tion  of  the  parries,  there  is  no  fct  form  of 
words  adapted  to  declare  thefe  trufts,  as  there 
]&  in  Umidng  eftates  ^\  nor  is  there  any  regu-  «  Fiacb,Rcp. 
kr  mode  or  form  particularly  fctded  with   '^^ 
rcfpeft  to  the  declaration  of  trufts,  provided 
k  be  in  wxitiog,  according  to  the  above  fta« 

tute. 


(    436    ) 

*»vcm.ro6.     tutc.     Therefore  a  letter  %  or  a  bortd,.  tt> 

perform  the  particular  trufts  of  a  certain  con- 
^  Finch,  Rep.     veyance,  in  which  no  trufts  are  mentioned  ^, 

35*»  357* 

or  a  bond  to  alllgn  to  ceftuique  truft^  as  he 
J  4  p.  w.  314.    fhall  direft%  or  a  note\  or  an.  anfwer  in 

■  Cs^  temp.  . 

Taib.  97.  chancery  ,  or  a  covenant  to.  make  conveyances, 

494.     *     *    or  to  purchafe  lands  to  certain  ufcs*",  thcfe 

k  1  Bra.  PC  • 

350.       *  '     are  all  good  declaration  of  trufts,  if  they  fuf-, 
a  p*  w!  415!      ficiendy  notify,  or  difcover  the  intention  of  the 

parties,  that  there  fliould  be  trufts.  But  the 
declaration  muft  prove  an  abjolute  intention, 
that  there  ftiould  be  a  truft,  and  not  fuch  an 
intention,  as  leaves  it  optional 'in  the  grantee  or. 
devifee  to  execute  it,  or  not.  Thus  if  thcrft 
is  an  abjolute  devijcy  and  then  the  teftator  re^ 
commends  the  devifee  to  ^vc,  or  to  do  fuch  s^ 
thing  to  ox  for  fuch  a  perfon,  this  is  no  trufts 
which  the  devifee  is  bound  to  perform,  but. 
» Arab.  Rep.      Qply  a  recommendation  \     But  in  this  cafe  if 

Vow* 

Vide  I  cha.  ca.  the  teftator  had  direSed  him,  inftead  of  recent, 

mending  him,  it  certainly  would  have  created 

» 3  cha.  Rep,    a  truft  ". 
38. 

The  ftatute  29  Car,  2.  has  at  the  firft  view 
annulled  all  parol  .declaration  of  trufts,  and 
excluded  all  parol  evidence  ta  prove  the  in- 
tention of  the  parties  to  create  a  truft.  There- 
fore the  courts  in  numberlcfs  inflanccs  have 

refofed 


C    ^37    ) 

f-efuFcd  to  liften  to  any  kind  of  parol  proof 
to  eftablifh  a  truft.  In  fome  inftanccSi  how- 
ever (efpecially  between  grantor  and  grantee, 
or  devifor  and  devifee)  they  feem  to  have 
admitted  exceptions  to  this  general  rule. 
Thus  parol  proof  has  been  admitted  to  fliew 
a  truft,  when  from  the  mean  circumftances 
of  the  pretended  owner  of  the  cftate  it 
makes  it  impoffible  for  him  to  be  the  real 
purchafer".  So  the  courts  have  admitted  "aAtk.71.ca. 
this  kind  of  evidence  in  cafe  of  manifeft 
fraud :  as  where  a  man  made  his  wife  execu^ 
trixy  and  the  fon  afterwards  prevailed  upon 
his  mother  to  procure  his  father  to  make  a 
new  will,  and  appoint  him  executor :  he  at 
the  fame  time  verbally  promifcd  to  be  a  truf- 
tce  for  her.  The  father  did  alter  his  will 
accordingly  j  and  though  there  appeared  nd 
declaradon  of  trufts  in  writing,  yet  it  was 
held  to  be  a  good  truft,  notwithftanding  the 
ftatute  of  frauds  and  perjuries  **.  •  1  vcrn.  296. 

.  So  upon  an  aflignment,  though  there 
were  no  exprefs  trufts  declared,  yet  & 
it  might  be  coUefted  from  circum- 
ftances, arifing  out  of  the  aflignment 
itfelf,    that    it    was    inconfiftent    with    an    . 

ahjbhiti 


(    *38    ) 

t^ute  affigimeht>  {)arol  proof  was  admitceci 

4iAtk.447,     to  prove  the  intention  of  a  truft^     The 

.  ftatute  of  frauds  relatsrs  only  to  declarations 

of  trufb  of  rtal  eftates  >  for  a  dechuration  of 

trufts  ia  the  perJcKolly  need  not  be  in  writ«« 

'  lo  Mod.  405.     iQa ', 

In  the  ftatute  29  Car.  !^.  there  is  a  favihgi 
which  relates  to  trufts  refulting  by  impHom 
*  don  of  law>  and  leaves  them  as  they  were . 
before  the  ftatute.  As  refulttng  ufes  are  im- 
mediately executed  by  the  fl:atute.  of  ufes>  and 
thereby  form  a  legal  eftate,  this  faving,  in  the 
ftatute  of  frauds  and  perjuries,  is  faid  only 
to  relate  to  fuch  implied  and  beneficiary  in*- 
tereftS)  or  modern  trufts>  as  refult  from  the 
kgal  eftate,  when  made  fuch  by  the  operation 
•  I  p.  w.  iia,    of  Ac  ftatute  27  Hen.  8 ".    Thefe  refulting 

trufts  are  allowed  to  arife  both  on  convey- 
ances>  and  oh  devifes*  We  will  therefore 
confider  them  firft  on  conveyances. 

The  courts  have  allowed  of  refulting  trufts 
jn  thefe  two  particular  inftanccs,  viz.  where 
the  coaveyance  has  been  taken  in  the  name 
of  one,  and  the  purchafe  money  paid  by 
mother  I  zxyl  fecondly,  where  the  owner  of 
aa  cftate.has  made  a  voluntary  conveyance 

thereof 


i    ^39    ) 

thereof  wd  a  declaration  of  the  trufts  as 

to  cne  part,  and  has  been  fiknt  as  to  the 

ctberK    But  it  feems  that  the    couddera-  <2Atk.  X5(^ 

151. 

tion  money  in  the  firft  infbance  ought  to  be  i  vem.  36$, 

txpTifsly  mentioned  to  be  paid  by  the   real 

owner ;  for  if  A.  purchafes  in  the  name  of  B. 

and  the  confideration  is  exprefled  to  be  paid 

by  B.  and  there  is  no  declaration  of  the  trufts, 

there  can  be  no  refuking  truft  to  A.  though 

there  be  pofitive  proof  that  A.  paid  the 

naoney.     But  a  declaration  by  B.  after  the. 

death  of  A.  will  take  it  out  of  the  ftatute  of 

frauds  ^.    According  to  this  principle  of  the  ^  i  p-  w.  32  r, 

neceffity  of  an  exprefs  mention  of  the  perfon  v idc  cha.  Prcc. 

'  ^  *  lov  168. 

bv  whom  the  con(ideratioii  was  paid,  it  was  videaVcm. 

"  167    which 

held  in  the  cafe  of  Kirk  and  Webb '',  that  feexris  r«hcr 

contrtii* 

if  a  truftce  purchafed  lands  with  the  truft  ''Cha.Prcc.S4* 
money,  and  takes  the  conveyance  in  his  own  ^'  ^^* 
name,  without  declaring  the  truft,  yet  recU^ 
ing  that  the  pur  chafe  is  made  with  the  profits 
of  the  trufi  eftatey  there  will  be  a  refulting 
truft :  but  if  there  be  no  recital,  or  men- 
tion of  that  kind  made,  then  it  will  not  be 

m 

a  refulciog  truft. 

With  refpeft  to  the  fccond  Inftance  of  a 
refuking  trult,  there  muft  be  a  declaration  of 
fome  part  of  the  truft  of  the  land»  al^ugii 

the 


(    HO    ) 

the  conveyance  be  merely  voluntary ;  for  in 
«  Sam.  cha.  the  Cafe  of  Lloyd  v.  Spillet  *,  where  there 
aAtk-L^g.       was  a  voluntary  conveyance  in  confideration 

of  tenfhillings  (which  confideration  was  fuf- 
ficient  to  pafs  the  legal  eftate;)  and  the  quef- 
tion  being  whether  there  was  a  beneficiary 
intereft,  or  refulting  truft  to  the  heir  at  law  ; 
Lord  Hardwicke  faid,  he  was  bound  down 
by  the  ftatute  of  frauds  and  perjuries,  to  con- 
ftrue  nothing  a  refulting  truft,  but  fuch  as 
come  under  the  above-mentioned  two  de- 
fcriptions.     However,  there  certainly  have 
been  other  cafes,  where  thcfe  kind  of  con- 
ftruftive  trufts  have  been  allowed  of.     Thus 
where  there  were  three  Icffees  of  a  church, 
and  one  of  them  furrendered  the  old  leafc, 
and  took  a  new  one  in  his  own  name,  it  was 
held  notwithftanding  to  be  a  refulting  truft 
y  I  Vera.  276.    for  them  all  ^.     So  it  is  a  rule,  that  if  a  guar- 
dian, or  truftce  for  an  infant,  renews  a  Icafe, 
the  renewed  leafe  will  be  to  the  ufe  of  the 
•  7Bro.p.c.    infant*.     But  if  a  guardian,  or  a  truftee  for 
I  Vera.  484.      an  infant,  to  whom  lands  are  devifed,  or  de- 

fcended,  but  the  title  to  the  lands  is  really  in 
a  third  perfon  j  here  if  the  guardian  or  truf- 
tee buys  in  the  title,  there  can  be  no  truft  for 
the  infent  j  for  he  is  as  much  at  liberty  to 
^  %  Freem.  51.    buv  •  as  any  other  perfon  *"•    As  a  further 

proo^ 


t  a4«    I 

l^fibo^  diat  the  two  cafes,  put  above  $a  in- 

Sances  o£  rtiuhing  trufts,  are  not  the  only 

Ga&s>  as  aflcntd  by  Lord  Hardwicke,  it  has 

been  hel^  diat  if  a  mortgagee,  whofe  moct^ 

jgage  was  taken  in  die  name  of  a  truftee,  wldi 

ia  piDpeir  dechration  of  the  trufts,  buys  in  the 

tqittty  of  redemption,  in  die  name  of  the 

Sum  chiftee,  without  aiiy  declaradon  of  die 

trufty  yet  there  is  a  good  refulting  truft  to: 

the  mortgagee^    So  if  a  term  is  created  to  *4Bro.p.c* 

pay  debts^  after  debts  paid  diere  is  a  truft 

fcr  the  heir*.    It  is  (aid  that  theit  can  be  no  vfarrch^c* 

implieGl  truft  between  a  leffor  and  lefl^*";  '%ro.p.c 

but  between  an  aJSlignor  and  affignee  ^  there  ^^\^ 

May  b^  fttch  implied  tnifti  as  we  have  before  44s- 

Ken*  - 

it  has  been  held»  that  on  a  'grant  of  the 
hext  avoidance  otz  church  to  a  peribn,  with- 
out his  privity,  there  was  a  refuking  truft  to 
the  grantor  ^  So  where  a  daughter  releaied  t  Cba.  Prsc  u. 
her  pordon  without  confideradon,  ia  order 
diat  her  fadier  mig^t  make  a  dear  fetdement  ' 

Upon  his  fon,  it  was  held  diat  there  was  a 
refiildng  truft  in  die  fitdier \  ^  i  ^nem.) 

tt  IS  a  pretty  general  rule,  that  if  a  father 
huv*  lands  in  the  name  of  his  lbn>  which  fon. 

'^  is 


t    24^     ) 

is  unprovided  for  ajt  the  tbne  of  die  ptirchale^ 
die  purchafe  (hall  be  accounted  as  an  ad« 
vancement  for  the  foii»  and  not. as  a  truft  &r 
the  &ther^  though  die.  hther  has  bc^  in  pof^ 
k^i^cha.ca,      feffiQ^^  ^nd  fcccivcd  the  rents  and  profits''. 

pi^e.'  "*'  ^*''  The  fame  rule  holds  when  die  gmndfether 
I  FrcCTi!  »5*.  ^^^  ^^  ^^  bonds  in  the  name  of  a  grand- 
»2Ch&ca.ft6.  child^  provided  the  father  is  dead':  fcorthen 

the  grand&ther  is  in  kco  parentis. 

In  thc£c  caies>  no  parol  proof  can  be  ad- 

» 1^  Eq.  tb.  38*.  mittcd  to  prove  a  truft  was.  intejided  " ;  ,nor 

^^  can  the  father  by  a  fubfequent  deed  declare 

•  fl  chsu €a.  his  fon.to  be  a  truftee " ;  nor  can.the  fon  him- 
*^"  fclf  on  his  fick  bed  make  fuch  a  dcchrznpd 

of  truft  in  favour  of  his  fadier,  fo  as  to  pre- 
vent his  own  wife  from  dower;  fuch  decla- 
ration of  trufts  being  deemed  fraudulent^  and 

•  ft  Verii.436-    made  to  deceive  purchafcrs".     So  if  a  father 

buys  in  the  name  of  a  younger.  Ibnj  and  a 
truftee^  this  is  ^fo  an  advancement^  although 
a  reverfion  was  previoufly  fettl^  on  the 

f  1  p.  w. III.    younger  fon ^.    But  if  the  younger  fon  dies 

before  the  father^  the  truftee .  in  eqqity  is 

IM.  bound  to  convey  ;t  back  tp*  the  fedicr. 

It  feems,  however,  that  where  die  fon  is, 
provided  for  at  the  time  of  the^purchafe,  he 

ftands 
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ftitids  then  merely  in  the  ficuation  of  ^ftron^ 
Fer  \    So  where  a  grandnr^other^  <lynng  the  <  »  cha.  Cg- 
life  of  the  father,  bought  an  annui^  in  the 
name  of  a  grandchild  s  the  child's  father  gstve 
a  bond  to  the  ^;randmother  for  re-payment 
of  the  annuity,  if  the  child  died  before  the 
grandmother.      The  grandmother  received 
the  income,  and  kept  the  tallies,  the  .grand- 
child making  no  claim  $   and  it  was  held  to 
be  a  truft  for  the  grandmother '-  •  So  though  '  *  p*^'  ^ti 
a  purchafe  in  the  joint  names  of  a  father  and 
ion,  ihall  primd  facie  be  deemed  an  /advance^  . 
ment  for  the  lbn\  yet  the  fon  ftiall  not  have  'j  C!a.ca-a7, 
his  father's  moiety  by  furvivorfhip,  againft  a 
judgment  creditor  of  the  father  ^  <  <  Atio  477. 

As  parol  declaration  before  the  ftatute  of 
frauds  and.  perjuries  might  have  rebutted  a 
refulting  truft  to  the  grantor,  and  as  reiult- 
ing  trufts  are  faved  by  that  ftatute,  it  ieeras 
that  even  now  parol  proof  may  be  admitted 
to  prevent  any  refulting  truft  ^«  ^  »  Vern.  1^ 

With  reipefk  to  refulting  trufts  on  devifes^ 
it  is  a  general  maxim,  that  where  lands  are 
deviled  for  a  particidar  purpofe,  what  re« 
mains,  after  the  particular  purpofe  is  fatisfiedj 
refults  to  the  heir  at  law  of  the  teftator. 

R  2  Ttus, 
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Thus,  if  lands  are  devired  to  executofs  for 
payment  of  debts  and  legsbcies  r  after  die 
payment  of  debts  and  legacies,  the  executors 
will  be  truftees,  at  to  the  furplus,  for  the  heir 

^»vem,645.   at  law'';    Aough  the  executors  have  n» 

legacy^  and  the  heir  at  law  has  an  cxpnSt 

•1P.W.390.  ^j^x     So  where  A.  devifed  lands  to  truftces 

to  fell,  and  to  dilpofe  of  the  money  as  he 
ihould  appoint,  and  for  want  of  appointment 
to  his  four  nephews;  A.  appointed  fertral 
fums  to  be  paid  to  fevend  peHbns,  which 
films  did  not  amount  to  the  value  of  die 
lands ;  and  it  was  held,  that  the  iurplus  re- 

tt  Tern.  57 1,    iulted  to  the  heir  ^    In  another  cafe^  A.  dc-* 

vifed  to  his  wile  a  rent  charge  for  thirteen 
years>  for  payment  of  debts ;  and  deviled 
lands  to  his  wife  in  augmentadon  of  her 
jointure.  It  was  held,  that  the  furplus  of  the 
rent  charge,  after  the  ddits  were  paid,  refulted 

•iBro^r.c    to  the  heir'* 


37** 


So  where  a  rent  chaiige  was  deviied  to  be 
fold  to  pay  legacies  to  the  amount  of  j^,  800 ; 
but  if  the  rent  charge  fold  for  £.  1000,  then 
an  additional  legacy  o{£.  xoo  was  given  to 
B.  and  another  of  £.  100  was  given  to  C.  t 
it  was  held,  in  this  cafe,  that  if  the  rent  charge 
(old  for  above  jC*  too,  and  lefs  than  £.  1006, 
^  the 


<    MS    ) 

the  refidue>  above  £.  Sooi  would  r dflilt  to  the 

heir  ac  law,  and  not  be  divided  between  B, 

Mid  C  %    Upon  die  fame  principle  was  the  •3P«w.j53. 

CBJk  of  Difi^y  V.  Legard  *  determined j  where-  ^  Note  i.  3  p. 

10  £»  B«  devifed  her  real  and  perfonal  ellates  viite  aiio  the 

.  •  ^  ,  cafe  of  Akeroid 

la  truftees,  in  truit  to  iell  and  pay  debts,  and  v.  smithion,  in 

•  -••  /.  /,  ,        the  fame  iioicj 

to  pay  the  refidue  to  five  perfons,  to  be  and  d^c  cafe  to 
equally  divided  betweefi  them,  fhare  ^  (bare  b  annexed!' 
fdike  (which  words  in  a  will  create  a  tenancy 
in  common*);  one  of  the  refiduary  legatees  ciP.w.700. 
died  jJi  the  life-time  of  die  teftatrix;  and  the 
^ourt  held,  that  this  was  a  relulting  truft  (as 
to  the  (bare  in  the  real  eftate  of  the  refiduary     ^ 
legatee,  who  died  in  the  teftatrix's  life-tiaie) 
for  die  benefit  o(  the  heir  at  law«    Upon  a 
flmila^  bequeft  of  a  perfonal  e^e,  it  feema 
the  (hare  of  the  legatee  £0  dy\ng  would  ga 
according  to  the  ftatiACe  of  ditlribuQOQS '«  '>«p.w.7o<i. 
j(Viid  it  nuy  be  obferved]^  that  a  dcvife  of  the  *  '    '^^'** 
xejidmm  of  a  perfonal  efbte^  to  two  or 'more 
^Mfi^ut  adding  any  other  words)  creates  a 
jo(Q(  (enancyj^  and  upon  the  death  of  one  of 

• 

^he  4&vi^s,  his  fharc  will  fiirviYe  %    How**  •  i  vcm.  ^%%., 
«yer,  in  ^  ^ivil  law,  fuch  a  bequeft  would  \d^'  ^'' 
^Mtve  bren  a  tenwcy  in  common  \  K  p!yil  ^V 

The  general  rule^  we  have  Juil  beeo  tregfe*- 
ii^  of^  that  where  lands  are  devifed  for  a 

R  3  particulair 


} 
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particular  purpofe,  viz.  to  be  fold  for  pay- 
ment of  debts^  &c.  after  the  purpofe  is  fadi^ 
iied)  there  is  a  reiulting  tnift  to  the  heir  at 
law>  admits  however  of  feveral  exceptions  € 
for  if  a  particular  reafon  occurs^  -  why  th6 
teftator  (hould  intend  z  beneficial  intereft  to 
the  devifee^  there  are  no  precedents  to  war«^ 
rant  the  court  to  fay,  it  (hall  not  be  a  bene* 
ficial  intereft.  This  is  explained  by  Lord 
f  I  Atk.  619.     HardwickeS  who  faid,  if  J.  S.  devifed  lands 

to  A.  to  fell  them  to  B.  for  the  particular" 
advantage  of  B.  that  advanuge  is  the-  only 
purpofe  to  be  ferved  according  to  the  intent 
of  the  teftator,  and  to  be  fatrsfied  by  the  mere 
aft  of  felling,  let  the  money  go  where  it 
would  $  and  that  there  was  no  precedent  of 
a  reftilting  truft  in  fuch  a  cafe.  So  if  A. 
devifed  lands  to  J.  S.  to  fell  to  the  beft  price 
to  B.  or  to  leafe  for  three  years  at  fuch  a  fine^ 
there  could  be  no  refulting  trufts  to  the  heir 
of  the  teftator.  It  may  happen  too  that  both 
the  devifee  and  the  heir  at  law  may  be  com- 
pletely ihut  out  of  any  part  of  the  bentficid 
intereft  \  as  fuppofe  a  devife  to  truftees  to  fell, 
and  to  difpofe  of  the  money  arifing  by  th^ 
fale  to  fuch  ufes  and  for  fuch  purpofes  as 
they,  or  the  major  part  of  them,  (hall  think 
proper  \  the  teftator  having;  previoufly  inti- 
mated 


(   '^7    ) 

mated  an  intention  of  giving  the  mohejr  to 
xrharitable  purpoies.  Here  tbe  heir  at  law 
can  have  no  refuking  truft,  for  a  man 
empowering  others  to  fell,  may  difinherit 
'his  heir,  as  well  as  by  his  own  a£hial  diipo* 
fition ;  nor  can  the  truftees  have  any  bene- 
ficial inicereft,  for  his  giving  his  eftates  to 
perfonsy  whom  he  names  truftees  to  fuch 
purpofcs  as  they,  or  the  major  part  of  them, 
fhall'  judge '  fit»  plaiAly  (hews  he  intended 

them  no  benefit^  but  only  an  authority  K      .    >> »  Atk.  s^t 

10569* 

We  frequently  find  it  liud  down  as  a  rule, 
diat  the  limitadoQ  of  tri0s  and  legal  eftates 
muft  have  the    fame   conftruftion^     This  'tP.w.  3^ 
pofition  deferves  fome  notice.     'Tis  true  the  3^!  w.  A59. 
fanne  conftruftion  muft  hold  between  them  *  '    '  ^'^' 
both,  with  reiped  to  the  meafiire  of  the  limx- 
tadon.  Thus  bbdi  of  them  are  flibjeA  to  the 
&me  laws  for  the  prevendon  of  peipetuities !.  '  s  cb«.qa.  4s. 
But  with  refpeft  to  tbe  conftru^on  of  words ^ 
the  lame  rule  perhaps  does  not  always  hold;  for 
though  the  fame  words,  which  would  at  law 
create  an  eftate  tail  with  regard  to  t  legal 
eftate,  will,  when  applied  to  trufts,  have  the 
fame  operation,  provided  the  author  of  the 
cruft  does  not  plainly  exprefs  his  intent  to  the 
contrary  "  i  y(;t  it  is  very  certain^  that  when  " » v«f ey,  ^^ 

I  Pt  W.  I4ib» 

R  4  there 
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diere  is  z  plain  cxprdBon,  or  nutjfaaj  impH^ 
catioD)  to  rebut  die  kgal  conftniflioa  of  the 
vords  of  limitation/ ^e  ^int  fliatt  ezphii^ 
fnd  qualify  iiich  liimtatian;  £>r  if  there  ^  a 
^deviCb  of  mi  cflate  in  ^n^y  tfa^  words  oC^ 
vfaich  deviie^i  if  applied  to  a  kffi  eftat^ 
vodd  have  created  an  eftat^  toHy  and  if  tliett 
are  any  ei^reffions^  or  necei&ry  implicauons^ 
in  the  deviie^  that  the  teftanor  ooty  intended 
the  firft  devifee  in  tn^  to  have  'an  cftate  >5r 
life^  dif  courts  of  equity  will,  in  perfarmance 
of  the  intent  of  the  teftator  (upon  an  applicat* 
.^ipn  from  the  devilee  io  have  a  conveyance 
from  the  truftees)  decree  an  cfiate  to  be  con- 
veyed j  whereby  the  heirs  6f  the  body  of  the 
devifee  may  take  aii  cftate  by  ptrchafey  and 
*4AKk.57o^  not  by  Imitatm^.  However,  it  has  been, 
IV.'  w.  47S.  lately  faid,  that  in  bodi  Ugd  and  truft  eftatesj^ 
rEq^ab.  ,S5.    ^  i^Mim  of  thc  tcfbtoT  13  equ,aUy  to  be 

attended  to,  and  it  ihall  prevail  againft  the 
•  Vide  Dons-  technical  import  of  words  of  limitation  %-— 
\^\l^^^  But  this  fubjeft  has  already  employed  the 
S^1.^»  p,w.  P«  of  *  ^^«7  able  writer.  I  need  not  add, 
47«.  ed.  i7»7.    ^^  J  allude  (o  ^^^  Fcame,  in,  his  Tr^dlc 

on  Contingent  Remaimlers. 

.  Though  in  general  it  is  true,  th^t  the  fime 
conftrudion  holds  in  limiting  tri0s  as  Ugd 

«ftates. 
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fftatcs,  yet  it  has  been  fwl,  tHiat  if  lands  Ni 
given  to  a  fnan  withoi^t  adding  the  wor4 
heirs  (which  at  common  law  would  hav<; 
given  an  eftatc  for  life)  yet  if  a  ^uji  be  de- 
clared of  that  eftatc,  wWch  tmft  cannot  be 
faqsfied,  but  by  ccftujque  truft  taking  an 
inhforitancey  die  fee  paffcs  without  t^e  WQfd 
beirs\      '  '.Atk.,^ 

It  IS  regularly  a .  maxima  that  aquHasJe^ 
fuitur  legem.  Therefore  the  ftatutc  of  frauds, 
which  requires  all  deyife^  of  lands  deviiabfe 
«p  be  attcfted  by  three  witneflcs,  extends  alio 
to  devifes  of  trufts  of  lands  s  fb  that  a  devife  of 
a  tmft  of  lands  mvA  be  attcfted  by  three  wit- 
nefles,  in  the  fame  manner  as  the  lands 
themfelves^  As  a  man,  fcifed  of  copyhold  ^*  p«w.»6i, 
lands  furrendcrcd  to  the  life  of  his  will,  may 
direct  the  ufes  of  the  furrcnder  by  a  will,  naf 
attcfted  by  three  witncfles ;  fo  if  the  legal 
eftatc  of  the  copyhold  i3  in  truftces  (by  which 
means  ceftuique  truft  cannot  furrcnder)  ftiU 
he  may  devife  the  truft  by  a  will,  not  attcfted 
by  witncfles  S  .  <iiAtk.37,3«. 

• 

In  imitation  of  the  ruk$  relating  to  legal 
eftates,  it  is  now  fully  fet;|cd,  that  there  may 
be  a  tenancy  by  the  curtefy  of  a  truft  of  in- 

9  heritance*  i;! 


/• 
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» I  p.  w:  109.    heritance  \    But  in  a  very  pardctdar  cafe  % 
I  Atk/603.       where  a  father  devifed  lands  to  cniftees,  in 

truft  to  apply  the  rents  and  profits  to  the  ible 

3  AcK.  695-  f, 

715, 7x6-  and  feparate  v&  of  his  daughtscr  di*ring  her 

Ufiy  not  fubjed  to  the  debts  and  controul  of 
her  hufband  \  and  aUb  to  pemniit  his  daughter 
by  deed  or  writing  to  devife  the  lands  to 
fuch  perfons  as  Ihe  ftiould  think  proper: 
now  here  the  daughter  had  the  benefit  of  a 
truft  of  inheritance^  and  yet  Lord  Hardwicke 
Jield,  that  the  hufband  ihould  not  be  tenaof: 
of  the  curtefy  of  the  truft.  We  find  it  cftar 
blifhed,  that  there  (hall  not  be  tfnaiu;  in 

«3P.w.i34.     dower  of  a  trail  ^      This  do6trine  feetps 

jathcr  irreconcileable  with  the  one  juft  men* 
tioned.    Indeed,  Sir  Jofeph  Jekyll,  in  his 

*»p.w,7o8i    argunment  in  the  cafe  of  Banks  and  Sutton  v 

made  a  diftindlion  between  a  truft  of  inheri- 
tance by  the  hufband  himfclf,  and  .a  truft 
created  by  another  perfon;  m  the  former 
cafe  he  held>  diat  the  wife  fliould  not 
have  dower ;  but  in  the  latter,  that  (he  w?i^ 
entided  to  it.    But  this  diftin£bion  is  denied 

^  ca.  Temp.  '   in  the  cafe  of  the  Attorney  General  v.  Scott*. 
*  *  '^  '         So  that  now  dower  is  excluded  from  all  trufk 
eftatest 


Truft  eftate$  in  general  are  not  aiFc(9tcd  by 

At 
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die  ftatute  of  limitations.    Thas,  a  trullee 

has  been  decreed  to  re-cohvey  after  twenty 

years  poilelfion  *.    So  where  a  truft  is  created  *  Finch 

for  payment  of  debts,  it  will  not  only  fah  a 

debt  out  of  the  ftatute  of  limitations,  incurred 

/nee  its  creation  r,  but  will  aMb  revive  a  debt  y »  p.  w.  144. 

barred  by  die  ftatute  before  its  being  raifed  '.  *  »  Pj^w.  373. 

But  it  is  faid,  that  a  fine,  and 'five  years  non-   » ^aik,  154. 

.,        ,  .  '  %  Vcm.  141. 

claim,  will,  in  favour  of  a  purchafer,  bar  a  Pr^  cba.  385. 
truft  term,  though  ceftuique  truft  be  an  in- 
fant *.    So  if  a  truftee  neglefts  to  fuc  within  '  Note  g. 

•  4  P  "W   ito 

the  time  preicribed  by  the  ftatute  of  limita-  aCha.ca.H7. 

.  r  I  Cha.  Ca.  268, 

tions,  ceftuique  truft  (though  an  infant)  is 
bound  by  it  *.     By  the  ftatute  of  frauds  and  *»  3  p-  w.  3x0^ 
peijuries  a  truft  of  inheritance  is  made  qffe/s 
at  law  ^ :  and  by  the  exprefs  provifion  of  that . « 1  Vcm.  248. 
ftatute  *,  trufts  are  made  liable  to  debts,  and  ^ 
€0  execution  upon  any  judgment,  ftatute,  or 
recognizance*     Truft  eftates  defcend  accord- 
ing to  the  rules  of  defcent  *  j  and  not  only  a  ' »  ?•  w.  736. 
truft  in  ejfe  mky  be  aliened,  but  even  the 
'pftffibility  of  a  truft  may  be  affigned  in  equity  ^  '  icha.  Rcp;3o, 
A  truft  of  inheritance  may  be  forfeited  for  the 
treqfon^  though  not  for  the  felowf  of  ceftujque 

truft  «.   lyf-^^^^  ^^^2^^^^^f  ^  J^-^rv^    « Hard.  495. 
.  n}l^    /.  f"^  ^    U^'f  OO  •  $  Cha.  Rep.  34* 

Secondly,  ?2v  »tf/«r^  ^  the  eftate  of  the 
tri^ftee. 

As 


f  2Ffee^,43* 


fi;*" 


lard.  469. 

S45,246. 

^  Totb.  Rep* 
•85. 

'  1  Har.  Cha. 
Prac.  147* 

•  ftAtk»4S. 


*3P.W.  3,81. 
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As  «he  legal  cft»te  is  y(Sxd  in  tbe  triifte^ 
\t  foUowsx  dia(  iit  camiQC  ^  diveftcd  out  of 
hiixiji  uiikf$  it  is  with  his  concurrence,  ud 
^s  jpining  ii^  a  proper  co^veyaIlcc  for  that 
|yurpo(e«  tl^  is,  therefore,  in  general  con«. 
fidercd  as  a  niere  tnftrument  of  conveyancCii 
But  his  hav^  the  kgsl  eftate  ih  h^m  ren- 
ders him  10  ibme  fzks  ol*  rijither  more  coa^ 
fequence,  thatx  a  niere  inftrument  of  conveyit 
^ce»  folelj  adaptedl  for  thie  benefit  of  cf  A 
|uiq^e  txufL  For  if  he  conveys  the  truft 
lands  to  one  lor  a  valuable  configuration,  an4 
withoi^  notice  of  |he  truft,  the  purchafer  will 
not  be  a  miftee  in  his  itead^  So,  likf 
^e  real  owner,  1^  trufte^  m^y  in  Ibme  caie% 
ji&tf  in  his  own  name  '^.  But  generally  indeed 
Ceftuique  truft  &ou]d  be  niad^  a  party  > 
though  on  the  otl^r  hand,  in  fome  inftancesj^ 
he  ihould  not  brin^  ceftuique  truft  before 
the  court,  on  pain  of  incurring  cofts  '•  So  a^ 
truftee  of  his  own  accord  may  releafe  or 
compound  a  debt,  if  it  ^  for  the  advantage 
of  the  truft  eftate  \ 


Before  the  ftatute  of  u^s,  we  have  foen 
that  the  eftate  of  the  feoffees  was  fubje£b  to. 
all  the  incidents  to  which  a  real  ownerihip 
was  liable  i  whilft  the  eftate  of  ceftuique  itfit 

was 


r 
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« 

Was  conlidered  in  a  mere  iecondaiy  light 
Hence  ipiang  all  the  juft  complaints  againft 
ufest  and  their  inconveniences.  After  the 
introduftion  of  trufts^  the  Courts  of  chan- 
cery knew,  that  if  the  fame  miichic&  at- 
tended the  eftate  of  the  tniftee  as  that  of 
the  feoSees  before  the  fiatute,  trufts  would 
not  have  been  tolerated.  They  have,  there- 
fere,  very  wifely  confidered  the  truftee  as 
having  the  legal  ownerfhip,  fo  hv  only  as 
to  be  ben^ial  to  ceftuique  truft,  and  not 
fubjed  to  any  advantage  or  diiadvantage^ 
which  may  driie  from  the  truftee  perfonally, 
as  having  the  legal  eftate.  On  account  o( 
the  legal  ieifin  in  the  tn]ftee>  he  would  at 
law  ft^nd  in  the  fame  fituation  as  die  feofiee 
fiood  before  the  flatute  oS  ufes.  But  as 
tnifls  were  creatures  of  equity,  thofe  courts 
have  properly  interfered  in  that  relpeft* 
Therefore,  if  a  truftee  commits  felony, 
riiough  the  lands  are  forfeited  at  Isw^  yet 
ceftuique  tnift  may  have  relief  in  equity  ^  t  ''^^^'  ^r* 
and  the  fame  rule,  I  take  it,  holds,  if  the  iSi<i-403« 
truftee  commits  treafim "" ;  for  as  the  €eftuique  ""vye  3  cam. 
iruft  ft)rfcits  his  truft  for  treiifim^  there  is  *'*^ 
neither  -equity  nor  reafon,^  that  the  trujiee 
ihould  forfeit  it  for  the  fame  offence.  So  if 
a  truftee  dies  without  an  heir,  though  the 

lord 


(    ^54    ) 

brd  by  efchcat  is  entitled  to  the  lands  of 

iojv,  yet  are    they  fubjcdt   to  the  tnift  in 

f1Eq.ab.384,  equity '•   Likewifei  if  a  trufte^  devifes  all  his 

in  nous.  ^      ^      , 

^ate,  this  at  law  paffes  an  eftate^  of  which 

he  was  but  truftee ;  but  in  equity  the  deviiee 

y»p.w,aoo,   holds  it,  fubjed  to  the  fzm^  trufls^    The 

,  a  Frecm.  43.    ^^^  ^^  *^  tTuftee  is  not  fubjeft  to  dower '  5 

p^  48*  nor  for  the  fame  reafons  is  it,  I  apprehend, 

fubjeft  to  curtefy,  according  to  the  opinion  of 

•yVin.ah.157.  Lord  Hardwickc,  in  Cafcborne  v.Inglis% 

who  declared  the  eftate  of  a  mortgagee  in  fee 
not  to  be  fubje6b  to  curtefy,  and  that  with 
refpe&to  the  inherit  once,  the  mortgagee  vf^ 

^iAik.606.     certainly  a  trufiee  for  the  mortgagor  \     I  ^ 

zd\  not  awafe,  however,  of  aqy  cafe,  wherein 
this  pobt  is  exprefsly  determined.  So  the 
eftate  of  the  truftee  is  not  fubjed  in  equity  to 
any  of  his   debts,  judgments,  or  incum-* 

«iP.w.a78.    brancesj  however,  it  may  be  fo  at  law\ 

«»Note  A,  to      Nor  is  it  fubiedl  to  his  bankruptcies  **.  Thefe 

conftru&ions  arife  from  a  well  known  prin- 
ciple of  equity,  that  no  a£fc  of  the  truftee 

*8^mn*iis.  ^^^  prejudice  ccftuique  truft%  And,  in- 
deed, I  do  not  recolleft  any  cafe,  where  the 
truftee  alone  can  affeft  the  truft  eftate  by 
forfeiture^  or  by  incumbrances.  With  re^dk 
to  alienation^  he  can  only  injure  ccftuique 
truft  in  the  above  inftance,  viz.  by  convey-. 

ing. 
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20g»  when  in  pofieflion^  for  a  valuable  con^ 

fideratton,  and  widiout  notice ;  and  6ven  then 

ceftuique  truft  may  compel  him  to  make  fa- 

tisfaftion ',  though  fuph  fatisfadion,  it  is  faid,   'j^%%^^ 

can  only  be  taken  out  of  his  per/onal  cftatc  *.   x  »  Atk.  119. 

So  if  a  truftcc  conveys  to  one,  who  has  no 

notice  of  the  truft,  and  the  grantee  levies  a 

fine,  and  five  years  pafs,  and  afterwards  the 

trufiee  purchafes  the  fame  lands  again  for  a 

bona  fide  confideration :  ftill  he  (hall  be  a 

truftee,  as  he  Was  before,  though  his  grantee 

was  not  K    Or  if  a  truftee  conveys  to  one  * » ^«^  ^o-  " 

for  a  valuaUe  confideration,  who  has  notice,  aCha.ca*  »4. 

.         s.  c. 

and  the  grantee  levies  a  fine,  yet  ceftuique 
truft  is  not  bound  to  enter  within  the  five 
years  \  * « v«nu  149* 

As  the  truftee  cannot  but  in  one  inftance 
injure  the  ^ate  of  ceftuique  truft  by  aliena* 
tion,  fo  neither  can  he  change  the  nature  of 
the  truft  eftate  by  turning  money  into  land, 
or  land  into  money,  or  a  leafe  for  years  into 
a  freehold  '•     But  if  a  guardian  for  an  infant  1 3  p.  w.  Mot, 
renews  a  leafc  for  three  lives,  this  renewed  I°vc2t7,46i.' 
leafe  is  a  new  acquifition,  and  ihall  go  to  the 
heirs  of  the  &ther,  though  previous  to  the 
renewal  it  went  to  the  heirs  exparu  matemd\  kpfecCh«.3i9, 
So  too  as  the  truftee  cs^ihot  prejudice  ccf-   '  ^^^*^' 
§  tuiqus 


lUique  truft>  hy  tking  what  lie  m^hi  hxA 
lawfully  tlo»  fo  he  dtahoc  hurt  htm  bymttting 

^^p.w.iiif.    to  do  what  it  Was  his  office  fo  perferiji'» 

And  it  is  generally  true^  that  trUftecs^  In  die 
tompolition  of  debts^  and  buying  in  of  in* 
eumbranceS)  for  le&  money  than  is  due^  fludl 

*f  tsaik.  155.    not  benefit  themfelVes^  but  the  truft  eftatc*. 

W.  i5i.  But»  on  the  Contrary,  if  they  Compound^  Or 

era.  49*      ^i^^  ^  ^[y^  qi.  incumbhuice^  whith  does 

not  beAefit  die  truft  eltate>  they  mikft  anfwtr 
"  jp.  MT.  381.    for  it  \    Howcverj  it  is  faid,  diat  if  k  cniAee 

jbr  money  places  it  out  in  the  funds,  or 
other  fecurxty,  whereby  he  gains  confidcr* 
ably)  he  (hall  have  the  whok  benefit  thereof^ 
to  himfelfi  be^aufe  if  he  had  loft,  he  would 
vkte  "*****  ^^'  have  borne  the  whole  lofs  \  But  if  the  truftee 
t  p.  w.  64^,     hj^d  been  inlblvent  at  the  rime  of  placing  out 

tirhere  the  '^       ^^ 

money  was  laid  j^^  monev,  thcn  ccftulque  fruft  would  have 

out  by  confcnt  '  * 

of  all  the         h^  the  whole  benefit,  becaUie  he  muft  have 

iuftained  the  whole  lois« 

The  Courts  of  equity  look  upon  trufts  as 
^hcmraryj  and  as  a  burden  Upon  the  btm&r  and 
C0$fcience  of  the  perlbn  intrufted,  and  not  un* 
dertaken  upon  mercenary  nnKKiVes:  there^ 
fore  they  have  always  held  a  ftrid  hand  upon 
truftees^  when  they  have  made  any  ejctraor* 
dinary  agreemient  with  ceftuique  tnift  for  sin 

.  extra 
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extra  allowance  beyond  the  terms  of  die 

tnift  ^.    But  if  a  truftee  comes  in  a  fair  and  '*  Atk.  59.60. 

.  rt       %         Note  a.  to 

open  m^ner^  and  tells  ceftuique  truft,  that  jp.w.^si. 
he  wiU  not  aft  in  fuch  a  troublefome  and 
burthenfbme  office  without  farther  compen- 
iktion  given  by  ceftuique   truft,  over  and    - 
above  the  terms  of  the  truft,  and  fuch  farther 
compenfation  is  contracted  for  between  them, 
this  contract  perhaps  would  not  be  fet  aflde, 
diough  there  is  no  precedent,  wherein  (uch 
a  bargain  has  been  confirmed  \    Upon  this  ^ »  Atk.  60 
principle  Lord  Chancellor  Talbot  faid',  it  '3P-w.»5i. 
was  an  eftabliftied  rule,  that  a  truftee  fhould 
have  no  allowance  for  his  care  and  trouble 
in  the  management  of  the  truft  j  for  if  on 
thoie  pretences  allowances  were  to  be  made, 
the  truft  eftate  mi^t  be  loaded,  and  render^* 
ed  of  little  vaJue.    Befides  great  difficulty 
mi^t  attend  in  fetding  and  adjufting  the 
quantum  of  fuch  allowance,  efpecially  as  one 
man's  time  may  be  more  valuable  than  that 
of  another :  and  in  this  reipedt  it  can  be  no 
hardfhip  upon  any  truftee  1  for  it  is  at  his 
opuon  either  to  accept  or  refufe  of  the  truft. 
But  though  a  truftee  is  not  himfelf  allowed 
for  his  trouble,  yet  it  feems,  that  if  he 
employs  a  bailiff  to  manage  the  truft  eftate, 
he  muft  be  allowed  for  the  employment  o^ 

S  and 
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•  I  vem.  3x6.    and  payment  to  the  bailiff".     So  a  truftce  is 

generally  allowed  his  oeceflary  charges  and 
expences  kid  out  in  the  management  of  the 

«2Cha.  trufteftate'. 

Jlep.  15S. 

f  I  Vem.  144:       In  Pakncr  v.  Jones  %  it  is  laid,  that  a 

truftee  ihould  not  be  charged  for  imaginary. 
yalue>  or  more  than  he  had  adually  received; 
that  very  fupine  negligence  might  indeed 
in  fome  cafes  charge  a  truftee  with  more 
than  he  had  received.  So  if  a  truftee  re* 
ceives  money  on  account  of  ceftuique  truft, 
an  infant,  and  the  truftee  is  robbed  of  this 
money^  together  with  fome  of  his  own,  he 

w  2  cba.  ca.  2.  fjiall.  not  be  charged  for  the  ftolen  money  •'. 

It  has  alfo  been  held,  that  where  there  are  two 
or  more  truftees,each  of  themihali  be  charged 
with  no  more  than  what  each  aftually  re- 
ceived, though  all  of  them  joined  in  a  receipt 

*  I  J-  w.  81.      foj.  jhe  whole  *.    But  if  there  is  fraud  proved 

ivcTO^'^6  ^^  ^^  truftee,  who  permifed  his  compamon 
J  Atk.  534.  tp  receive  the  whole,  then:  die  former  ma^y 
*Bridgm,  38-    bc  chargedi  though  he  received  nothing  ". 

Though  truftees  are  not  allowed  any  thing 
for  their  trouble  and  care-  in  the  manage-* 

« 

ment  of  the  truft  eftjttc,  yet  it  is  but  rcafon- 

able  and  juft,  dial  they  fbould  be  flowed  all 

X  iuch 
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foch  cojts,  damages,  and  expences,  as  may .  hi 
incurred  in  die  execution  of  the  truft,  -anA 
difcharge  of  their  office  j  provided  there  be^ 
no    mifitianagement,  or   breach   of  txuft ".  »  vid«  Finch, 
Therefore  Lord  King  faid  *,  it  was  a  rule,  that  i*  Mod.  560. 
a  truftee  ought  to  be  faved  harmlefe  by  ceC-  *  *  '   '^^ 
tuique  truft,  as  to  all  damages,  relating  to 
the  truft.   Thus,  where  a  truftee  has  honeft- 
ly  and  fairly,  without  any  poflibility  of  being 
a  gainer,  laid  down  money,  by  which  tfie 
ceftuique  truft  was  difcharged  from  being 
liable  to  pay  a  greater  fum,  the  truftee  ought 
to  be  repaid :  even  if  the  truftee  errs  in  the 
management  of  the  truft,  and  is  guilty  of  a 
breach  of  truft,  yet  if  he  goes  out  of  the 
truft  with  the  approbation  of  ceftuique  truft, 
the  breach  of  truft  ought  rather  to  fall  upon 
the  eftate  of  ceftuique  truft  **j  for  the  courts  *3Atk.444, 
are  ever  anxious  to  deliver  the  truftee  from 
any  mifapplication  of  the  truft  money.     If  a 
truftee  is  fued  on  account  of  the  truft  eftate, 
his  cofts  ihall  be  allowed  him^     So  in  the  ccha«ca.i3S. 
application  of  the  truft  money,  the  truftee 
is  generally  only  anfwerable  for  fraud,   or 
grofs  negleft,  which  indeed  is  reckoned  equal 
to  fraud.    Therefore  if  a  truftee,  with  the 
confent  of  all  the  parties  interefted,  lets  the 
truft  money  remain  in  the  hands  of  A.  who 

S  2  becomes 
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becomes  infolvent,  the  truftee  is  not  anfwer-^ 
*  7  Brown,  p.c.  able  \     If  a  truftee  pays  money  into  a  ban- 
ker's hands,  who,  at  the  time  of  paying  it,  is 
m  credit^  but  afterwards  fails,  the  truftee  is 
•AmURep.     not  accountable%     So  if  a  truftee  is  cm- 
To^*h.Rcp.»33.  powered  to  raife,  and  pay  portic^is  at  21  or 

vide  ConCa  <•  •  •  1  *  *         t 

iia.ab.pl.  12.    mamage,   with  maintenance    in  the  mean 

time,  not  exceeding  the  intereft  of  the  por- 
tions, he  may  pay  part  of  the  portion  in 
placing  out  one  of  the  children,  as  appren- 
tice $  and  though  the  child  dies  before  2 1  or 
marriage,  and  on, that  event  the  portion  is 

'a Vera.  137.    limited  over,  yet  he  fhall  be  allowed  it^ 

But  if  the  truftee  is  negligent,  or  impru- 
dent, in  the  application  of  the  truft  money^ 
then  he  muft  anfwer  for  it;  therefore  if 
*  there  be  a  truftee  to  pay  a  portion  at  a  cer- 
tain time,  and  until  that  time  to  pay  main- 
tenance money,  and  he  pays  maintenance 
money  exceeding  the  intereft  of  the  portion,  he 
will  not  be  allowed  what  he  fo  paid  above  the 

ix  Frcettj.  7S.    intereft  ^.    Upon  the  fame  reafon,  if  a  truftee 

for  payment  of  children's  portions  pays  one  of 
them  his  full  fliare,  and  then  the  truft  eftate 

kaciu.ca.132,  decays,  he  will  not  be  allowed  fuch  payment  \ 

Truftees  are  not  only  anfwerable  for  what 
they  themfelves  do,  but  for  the  a£b  of  their 

agents. 
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agents  \  But  if  there  be  a  devifc  to  truf-  *  «*  Mod.  560. 
tees  with  a  power  given  thcni  to  appoint 
agents  to  manage  the  lands,  and  they  ap- 
point one,  who  is  then  folvent,  they  fhall 
not  anfwer  for  him,  though  he  afterwards 
proves  infolventi  but  it  is  otherwife,  if  he 
were  infolvent  at  the  time  of  nombation  ^.       ^  i%  Mod.  560. 

When  truftees  are  appointed  to  prefervc 
contingent  remainders,  if  they  join  in  any 
conveyance  in  order  to  deftroy  the  remain- 
ders, this  fhall  in  general  be  deemed  a  breach 
of  truft',  whether  the  fettlement  be  volun-  '»Saik.68o. 
tary,  or  not ".     In  fome  cafes,  however,  the  »  p-  w.  678. 
courts  have  decreed  them  to  make  convey-  m ,  auu  614. 
ances    in    order    to   defeat  the   contingent 
cftates"i     bpt   then  thefe  have  been  very  n,p.w. 536. 
particular  cafes  :     it  would  therefore  be  al-  *   *"*"  ^^^' 
ways  prudent  in  truftees  to  receive  the  di- 
reftions  of  the  court,  before  they  agree  to 
deftroy  thofc  eftates,  which  they  were  intend- 
ed to  preferve. 

Whenever  eeftuique  truft  is  entitled  to  an 
efl:ate  tail^  dien  upon  the  requeft  of  eeftuique 
truft,  the  truftee  ought  to  join  in  barring 
the  tail ;  and  it  will  be  no  breach  of  truft  in 

S  3  hini 


(      262      ) 

him  to  join  in  barring  the  entail.  For  his 
joining  in  barring  the  entail  is  nothing  more 
than  what  he  was  compellable  to  do ;  though 
indeed  ceftuique  truft  alone  might  have  bar- 
•  I  Eq.  ab.  yt^.  red  it  in  equity  *. 

'«^JJ;^^;395-       It  is  now  faid  to  be  a  conftant  rule**  in 

I  p.  W.  485. 

9o»9>'  chancery,  that  if  lands  are  vetted  in  truftees 

3  Atk.  447*  •  /*  V    » 

to  the  ufe  of  one,  and  the  heirs  of  bis  hoif, 
with  remainder  over,  that  the  truftees  are  not 
to  convey  zfee  but  an  eftate  tail  i  though  the 
tenant  in  tail  will  have  it  in  his  power  to  bar 
the  entail  as  foon  as  it  is  conveyed  to 
him.  So  if  a  fum  of  money  be  articled  to 
be  laid  out  in  land,  and  the  lands  to  be  fettled 
in  tail,  the  fettlement  fhall  be  made  accord- 
inglj!^,  and  not  the  money  paid  to  the  party. 
But  this  c^fe  would  be  other  wife,  if  the  re- 
mainder in  fee  had  been  limited  to  the  te- 
nant in  tail,  for  then  it  fcems  that  the  money 
fliall  be  given  to  the  tenant  in  tail;  becaufe 
he  may  bar  the  limitation  by  a  fine,  which 
may  be   levied  in  vacation   time,   as   well 

^aP.  w.  171.    as  in  term  **•     So  where  money  is  directed  to 

be  laid  out  in  the  purchafe  of  lands,  to  the 
ufe  of  A.  and  his  heirs,  A.  will  be  entitled  to 

'  3  Atk.  447.     the  money  in  equity  inftead  of  the  lands '. 

It 
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Ic  is  am  eftablilhed  doArine  in  chanceiy^ 
that  in  cafe  of  articles  entered  into  ^^^^  mar- 
riage to  fetde  land  to  one,  and  the  heirs  of 
his  body,  and  a  fettlement  is  made  accordingly 
after  marriage,  chancery  will  reftify  it,  and 
dired  it  to  be  made  in  ftrift  fettlement,  viz. 

to  the  ftrft,  and  other  fons  of  the  marriage ".  ■ «  Eq-  •''•  387* 

j"  ^        pu  7. 39*.  pi.  %% 

But  if  both  articles  and  fettlement  are  made  3  Atk.  293. 

previous  to  the  marriage,   then  the  articles 

fliall  not  controul  the  fettlement  \  unlefs  the  '  ca.temp.Taib. 

iettlement  ihall  be  made  in  purfuance  of  the 

^ticles  5  in  which  cafe  chancery  will  diredt  it 

according  to  the  intent  of  the  articles  \     But  ""ij^:^'^^ 

^  1  ?•  W.  113. 

it  muft  be  obferved,  that  chancery  will  not 
direft  articles  as  above  to  be  carried  into  ex- 
ecution, by  making  a  fettlement  to  the  firft, 
and  other  fons  as  againft  purcjl^afers,  but  only 
between  the  parties,  and  their  reprefenta- 
tives\  This  rule  refpefting  articles  gene-  ^3  Atk.  293. 
rally  holds  with  regard  to  executory  trufts  on 
devlfes  -,  therefore  the  chancery  will  com- 
monly g^ve  the  fame  direftions  in  the  Cafe  of 
a  truft  direfted  by  a  will  to  be  carried  into 
execution,  as  it  does  in  the  cafe  of  a  fctde- 
ment  made  in  purfuance  of  marriage  articles ; 
that  is,  if  in  cafe  of  a  devife  of  a  truft  execu- 
Cory>  or  of  fo  much  money  to  be  laid  out  in 

S  4  landj 
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Idnd^  and  fettled  upon  one>  and  the  heirs 
of  bis  body,  there  is  fome  claufe  in  die 
will,  which  induces  the  court  to  believe, 
that  the  teftator  only  intended  the  devifee  to 
take  an  eftate  for  life,  and  the  heirs  of  his 
body  to  take  as  purcbafirsy  and  not  by  dejcent^ 
it  will  direft  the  money  to  be  laid  out,  and 
•*Af^  570 to  fettled  according  to  fuch  apparent  intention '• 
1  p.  w.  47a.     Indeed  it  feems  now  to  be  the  (K)inion  of 

lEq.ab.  i55«  ...  .  . 

PL30.  fome,  that  the  intention  in  a  will,  with  rcr 

ipeft  to  making  the  heirs  of  the  body,  words 
pfpurcbafd  inftead  oflimifafiony  holds  equals 
ly  in  cafes  of  a  devife  of  a  truji  executed^  or 
legal  eftate,  as  it  does  in  deyifes  of  trufts  exr 

f  Vide  Dougl.      gcutorv  y 
Rcp.3»7-    alfo   ^P^^'V  • 


n  )ce  I. 

2  P.  W,  47^ 


Thiixily,  ne  nature  oftbe  eft  ate  ofceftuique 
truft. 

We  have  already  feen  in  a  great  meailire 
the  nature  of  the  eftate  of  ceftuique  truft,  by 
confidering  the  nature  of  truft  eftates  in  ge* 
neral.  It  remains  now  to  fhew  the  power, 
which  ceftuique  truft  has  over  the  eftate,' with 
relpedt  to  alienation. 

In  tiie  cafe  of  Packer  and  Wyndham  it  is 

faid. 
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iaid,  that  every  difpofirion  of  ccftuique  truft 

is  binding  upon  the  truftee,  not  only  in  etpdtyy 

but  at  law '.     But  however  the  difpofirion  of  »Cha.prec4f5, 

ceftuique  truft  may  be  binding  upon  the  truf- 

tee  in  equity y  (as '  it  certainly  is)  yet  a  trujiy 

as  we  have  already  feen,  is  not  alienable  by 

the  rules  of  the  common  law  *.     So  ceftuique  *Dyer,  369. 4^ 

truft  may   alien   the  poffibility  of  a   truft  j  *  "  "  ^' 

which  alienation  will  be   binding  in  equity^ 

though  not  at  law  \  «>  Moor,  806. 

X  Cha.  Rep.  30U 
I  Cha.  Cau  8. 

It  is  a  rule,  that  any  legal  conveyance,  or 
afiurance  by  ceftuique  truft  (hall  have  the 
iame  efFed,  and  operation  upon  the  truft 
eftate  in  equity ^  as  it  would  have  had  upon  a 
t^al  eftate  at  law  S  Therefore  if  a  ceftuique  ^  %  Cha.Ca.  78* 
truft  in  tail  fufFers  a  common  recovery,  or  if 
he  levies  a  fine  (fuppofing  the  remainder  in 
fee  to  be  limited  to  himfelf )  he  will  com- 
pletely bar  the  entail  in  equity  ^  This  con-  4 ,  verm  440. 
ftrudion  upon  the  recovery  and  fine  of  cef- 
tuique truft  in  tail  proceeds  entirely  from 
equky;  for  a  truft  is  not  entailable  at  law 
within  the  ftatute  de  donis ;  and  as  ceftuique 
truft  has  only  ao  equitable  title,  he  cannot 
poflefs  thofe  legal  qualifications,  which  are  re- 
quired in  fuffenog  a  recovery,  or  levying  a 

fine 


f2Vcni.344« 


Ki  Vem.440« 

a  Vern.133. 

^  2  Vcrn.  5SX. 
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fine  ^  law.  But  in  equity  a  truft  is  en« 
callable^  and  ceftuique  truft  may  AifFer  an 
equitable  recovery,  or  levy  a  fine.  Indeed  a 
ceftuique  truft  in  tail  has  the  advantage  of  a 
tenant  in  tail  of  a  legal  eftate:  for  if  die 
truftees  join  with  the  ceftuique  truft,  they 
may  bar  the  entail  by  a  feoffkent  ^  So  too 
it  has  been  faid,  that  a  conuiK>n  bargain  and 
£de  by  ceftuique  triift  is  fuf&cient  to  bar  the 
entail  K  But  that  opinion  has  been  contra- 
difted  \  and  at  any  rate  is  liable  to  objec- 
*  1  p.  w.  91,     tions  *•    With  refped  to  an  entail  of  a  truft 

of  copyhold  lands,  where  there  is  no  parti- 
cular cuftom  of  the  manor  to  bar  the  entaii 
of  the  legal  eftate  tail,  it  feems,  that  a  devi/e, 
or  Jknender^  is  fufficient  to  bar  the  entail  of 

kaVcrn.a83.     the  truft\ 

As  it  is  a  maxim  that  no  conveyance  by 

ceftuique  truft  can  work  a  forfeiture  of  die 

» videaFrcem.  legal  cftatc  rf  the  truftcc  ^  it  has  been  held, 

*'^'  ^'  '         that  a  fine,  or  other  alienation  by  ceftuique 

truft  for  life,  does  not  work  a  forfeiture  of 
»aP.w.i47.    his  life  eftate".    But  we  have  already  ha4 

3Atk.728.73O.       ^^^^^    ^^    ^.^^^^^     ^J^    ^^^^^Q.^ 


Thefe  few  obfervadons  on  the  nature  of 

trufts 
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trufts  will,  I  hope,  be  fufEcient  to  give  aa 
idea  of  the  manner  in  which  they  afFeft  con- 
veyances at  this  day.  I  fhall  conclude  there- 
fore by  citing  a  rule  of  equity  (which  indeed 
has  been  before  explained)  that  in  every 
cafe,  the  truftee  muft  make  good  his  truft  in 
equity ;  and  it  is  faid  to  be  the  opinion  of 
Lord  Hobart,  that  an  aftion  might  be  had 
againft  the  truftee  at  the  common  law  for 
breach  of  truft "  j  but  this  opinion  feems  in-  " '  Eq.ab.  384. 
confiftent  with  the  idea  of  trufts,  and  is  con- 
tradifted  direftly  by  Lord  Hardwick%  who  •aAtk.6ij. 
thus  expreffes  himfelf :  "  A  truft  is  where 
"  there  is  fuch  a  confidence  between  the  par- 
"  ties,  that  no  aftion  at  law  will  lie  j  but  is 

merely  a  cafe  for  the  confideration  of  this 

court,"  meaning  tlie  court  of  Equity* 


€€ 


FEOFF- 


"1 
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FEOFFMENTS, 


TH  E  preceding  account  of  ufcs  has  al- 
moft  rendered  any  further  enquiry  un- 
neceffary,  as  to  their  particular  operation  upon 
the  copveyance  by  feoffment.  I  fliall  only 
obftrve  in  this  place,  that  in  order  to  form 
a  legal  eftate  by  this,  qr  any  other  affurance^ 
the  ufe  cannpt  exift  feparate  from  the  perfon, 
who  is  intended  to  have  that  legal  eftate* 
Therefore  if  a  feoffment  is  made  to  one  m 
fee,  without  any  confideration,  or  declaration 
■^•';^«3.       of  the  ufe,  the  ufe  will  refult  to  the  feoffor*; 

s  Roll.  ab.  781.  '  - 

but  if  any  confideration  (however  inlignifi- 

cant)  or  cxprefs  declaration  appears,  then  the 

*  n  ^/^  ^  *•««    ufe  according  to  the  confideration  •*  will  go 

s  Roll.  787,788.  ^^  ^     ° 

shep.  T.  496,  iQ  the  feoffee,  or  follow  the  direction  of  the 
« Andcr.  37.  declaration  \  It  is  laid,  that  if  a  feoffment  is 
a  Co.  76.  a.        made  withewt  confideration  or  declaration  of 

the  ufe  to  effedtuate  a  particular  intenty  then 
the  feoffee  will  be  in  in  courfe  of  poffeffioriy 
and  not  by  way  of  ufe ;  and  that  after  the 
intent  is  performed,  the  ufe  will  arife  from 

the 


r 
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the  feoffor  by  operation  of  law  \  But  the  *"  ^''^^'  "^«*' »?» 
whole  of  this  has  been  explained  before.  It  %»^  «^  ^7* 
is  worthy  of  notice^  that  though  upon  a  feofF- 
ment  in  fee  without  confideration>  or  decla* 
ration  of  the  ufe,  the  ufe  will  refult^  and  the 
feoffor  be  in  of  his  oUuiCy  yet  if  the  feoffment 
gives  a  larger  eftate  than  the  feoffor  lawful* 
ly  poffeffedj  and  the  ufe  is  upon  llich  feoff- 
ment executed  in  the  feoffor,  the  ufe  will  not 
be  executed  in  him  according  to  the  limits  of 
his  eftate  iefore  the  feoffmentj  but  according 
to  the  extent  of  the  feifinj  which  the  feoff- 
ment acquired.  Therefore,  if  a  feoffment  is 
made  by  tenant  for  lifej  &c.  to  one  in  fee^ 
and  the  ufe  in  fee  is  declared  to  the  feoffor, 
it  will  be  executed  in  him,  according  to  the 
extent  of  the  tortious  feifin  of  the  feoffee. 
For  a  ufe  may  be  limited  to  arife  out  of  a 
tordous  as  weU  as  a  lawful  feifin  \     So  the  ^  Co.  Lin.  ito; 

b*x8l«a» 

ufe  may  refuJf  to  the  feoffor  in  a  greater 
eftate,  than  he  had  in  the  land,  like  the  cafe 
of  a  recovery,  or  fine  by  tenant  in  tail  with- 
out any  declaration  of  the  ufe  i  in  which  cafe 
thp  ufe  refults  in  fee  ^  '  ^po.  t ^b. 

X  Rollt  ab*  789. 

Having  premifed  thus  far,  I  fhall  endea- 
vour to  give  a  Ihort  account  of  the  nature 
and  particular  operation  of  this  conveyance 

in 
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in  transferring  lands  j  I  muft  therefore  make 
a  digreflion  from  the  fubjeft  of  ufes,  and 
confider  feoffments  as  deriving  their  pecu- 
liar force  from  the  common  law.  In  doing 
this,  we  muft  make  ufes  a  kind  of  feconda- 
ry  confideration. 

As  feoffments  are  the  moft  jfimple,  fo  are 
they  the  moft  ancient  fpccies  of  conveyance. 
For  the  original  method  of  acquiring  proper- 
ty in  lands  was  by  occupancy;  and  the  firft 
mode  of  transferring  it  from  one  man  to  an- 
other, was  by  the  puWic  and  folemn  delivery 
over  of  the  poffeffion.    Upon  this  account 

*co.LUt.49.b.  Lord  Coke**  gives  us  an  example  of  a  con- 
veyance at  a  very  early  period  indeed,  where- 
in the  very  operative  word  give^  as  in  feoff- 
ments with  us,  was  ufed.  The  conveyance 
he  alludes  to  was  that  made  by  Ephron  to 
Abraham,  when  he  gave  him  the  field  of 

^  Gen. 23.  IK     MacbpelahK     So  when  the  kinfman  of  Eli- 

melech  gave  unto  Boas  die  parcel  of  land 
which  was  Elimelech's,  he  took  off  his  Ihoe, 
and  gave  it  unto  Boas  in  name  oijeifin  of  die 
land  (after  the  manner  of  Ifrael)  in  the  pre- 
fence,  and  with,  the  teftimony  of  many  wit- 

k  Ruth,  4, 7, 8.  nefles  ^.  This  mode  of  conveyance  by  afhial 
cu,»5.9.io.  jgu^gjy  ^f  ^^  landsi  niuft  have  been  very 

early 
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early  known  among  us.    But  it  derived  its 
prefent  name  of  ftoffinmt  in  confequence  of 
the  introduftion  of  the  feudal  fyftem    in 
England ;  for  it  is  the  donatio  feudi  according 
to  its  prefent  acceptation  with  us '.    At  what  "  co.  Lite;.  51  a. 
period^  however,  whether  before  or  after  die 
Norman  conqueft^  we  are  to  date  the  efta- 
blifliment  of  the  feudal  tenures  in  this  coun- 
try, has  been  a  point  fo  much  dii^uted,  that 
it  is  impollible  to  form  a  decided  opinion 
concerning  that  circumftance  without  difier<» 
ing  from  Ibme  of  the  moft  relpcftable  autho- 
rities.    I  fhall  only  obferve,   that  Saltern 
ima^nes,  that  feoffments  were  in  pradice 
aven  before  the  Norman  conqueft  \    It  is  •  Sait,  de  Ans. 
Worthy  of  the  reader's  notice,  that  the  term  cap,  8, 
feodum^  or  feofy  is  not  only  applied  to  lands, 
and  in  corporeal  hereditaments,  but  alfo  to 
mere  perfonal  inheritances.    Thus,  in  a  con- 
vention made  between  Henry  die  Firft,  and 
Robert  Earl  of  Flanders,  dated  at  Dover 
the  1 6*  of  the  catendsof  June  11 01,  where- 
in,  the  Earl  engages  to  aflift  Henry,  ad  teneh^ 
dum  et  defhidendum  regnum  yingliay  contra  emnes 
bominesy  qui  vivere  et  mori  poJjUnty  and  the  King 
of  England  on  his  part,  engages  to  pay  the 
Earl  moquoque  amo  400  marcas  argenti  lU 

F£ODO. 


*yidc  aAa  re-    p£ODo  *i    Howcvcr,  whcn  wc  (peak  of  a 

fecfftnenti  we  mud  underiland  the  word  as  ap-< 
plying  to  a  conveyance  of  lands  only^  For 
Brltton  on  this  head  tells  us>  that  '^  Don  eft 
un  nofme  general^  plus  que  n'eft  feoffment ; 
car  Don  eft  generale  a  toutes  chofes  moebles> 
et  nient  moebks,  ttfeoffinent  eft  riens  &rfquc 

•Wing.Britton>    dc  foil  V 

A  feoffment  may  be  defined  to  be  a  con* 
veyancc  of  corporeal  hereditaments  to  ano- 
ther, by  delivering  of  the  pofleffion,  upon  or 
within  a  view  of  the  hereditaments  fo  con- 

But^TnTiV^'  "^^^^  ^*     This  ceremony,  ufed  in  fuch  a6l  of 
Co.  LitL  a7i-b.  delivery,  is  in   our  law  called  Uvery  and 

Seifin. 

The  conveyance  hy  feoffment  was  introduced 
when  men  were  fcarcely  acquainted  with  the 
ufe  of  letters ;  it  was  neceifary  therefore  that  it 
Ihould  be  on  the  land  or  near  the  land,  m  order 
diat  the  tenants  of  the  manor  might  be  wit- 
nefles  thereto,  who  in  thofe  days  determined  in 
the  Lord's  court  all  controverfies  relating  to 
saBa.ab,483.  fuch  tranflation  **.  After  the  conqueft,  char- 
ters of  feoffment  began  to  be  in  ufe  i  at  firfti 
however,  they  were  drawn  up  jn  no  regular 

forms 
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fcnA  itibr  was  thrt'e  any  unifbrrriitjr  iil  the 
iiylc,  till  the  reign  of  Edward   ift'.     Still  'BoH.  note  t.* 
the  charter  of  feoffment  was  by  no  nrfeand 
a  neceflary  part  of  the  conveyance  • :  though  •  Ba.  ab.  4«3# 
we  may  naturally  conclude,  that  men  found 
by  experience,  that  it  was  the  ntoft  fure  way 
to  authenticate,  and  fecure  the  titles  to  their 
property.     At  all  times  too,  a  livery  of  fcifin 
made  in  purfiiance  of  a  charter,  was  leis 
liable  to  diiputes  concerning  its  validity,  than    * 
that  made  on  a  gift,  or  demife  without  a 
deed.    The    conveyance    of  feoffment   in 
writing  ferved,  as  Bra£ton  obferves,^*'  ad  per--  *  Braa.  Ub.  i* 
petuam  memanam,  propter  brevem  bomtmm  vi'^       ^     v 
tamy  et  ut  facilius  probari  poffit  donatio.     The 
legiflature  has,  ^however,  rendered  a  charter 
of  feoffment  equally  as  neceffary  as  liverjf  of 
feifin*    For  n6w  there  can  be  no  convey- 
ance of  lands,  or  hereditaments,  for  more 
than  three  years,  widiout  writing  \  ^r  ^^  cir. ».  c.  > 

To  every  feoffbient,  whether  made  to 
create  an  eftate  in  fee  (imple,  .fee  tail,  or  for 
a  man's  own,  or  for  anoriier's  life,  livery  of 
ftifin  is  indifpenfably  neceflary  ^ :  and  it  pro-  ^  sbep.T.  lo^. 
perly  denotes  the  wiUingnefs  of  the  feoffor  to 
part  widi,  and  the  feoffee  to  receive,  the 

T  eftate. 
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'Wefi.SfBib.    efiite,  irfloieof  the  feoffineoc  is  made  ^  Tliif 
*^*^  '*^'*    Kvcry  c^  feifin  is  ditided  into  livery  in  dad^ 

or  litery  tdi^i»  ^new^w  bk  taw. 

Livery  htieed  is  performed  tby  the  feofibr's 
OoHniog  ufion  die  land  (ftU  odier  peffons  be* 
mg  otit  of  the  gfomid)  and  deUverin^  to  the 
jeoSee  a  clod>  branch,  or  turf,  there  growii^ 
^  In  nmne  of  ieifin  of  all  the  lands  and  tene- 
/  %  Cam.  jr5.    fMbts  eontsined  in  diis  deed  ^  :"^  or  livery  in 

deed  may  be  given  by  the  feoffor's  deliver- 

h%  the  charHr  upon  the  land^  in  the  mune 

of  Hvery  of  infill  of  all  the  knds  compriied 

'9  C0>  13I  a.    in  the  deed'  i  or  by  words  only,  without 

any  aft  d*  delivery,  as  if  the  feoiibr,  being 
upon  the  land,  fays  to  ^  feoffee,  *'  I  ani 
content  that  you  (hould  ertjoy  tiiefe  lands  ac-<* 
>iRoff.ab.  7.  cording  t^  this  deed%  But  in  ail  cafes, 
t£^6.^..  ^htrt  the  delivery  of  the  charter  is  to  ferv^ 
ItdTo^'  *  as  livery  of  itifin,  it  is  necefiiary,  that  the 
bontra!*  ^ '  **  chartCF  Ihould  be  delivered  in  the  name  of 
^CQ.utt.4Z.3i.  /eifijiy  &c.  &cc»^  foe  othefwife  it  will  ferve 

as  a  delivery  to  perfeft  the  deiJ,  and  not  a| 
liviry  ef/eifin.  If  the  livery  of  fcifin  be  of  21 
houfe,  the  feoffor  muft  take  the  ring  or 
latch  of  the  doOr  (the  houfe  being  quitf 
empty)  and  deliver  it  in  the  form  above  men- 
tioned i  and  then  the  ^oflee  muft  enter  alone» 
§  (hue 
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Dotit  fh«  door,  tHca.(Mpco  it>  and  kf  \t^  the 

Others  ^*  ^  sCoifain.  ^t^ 

Co.Litt.  48.a< 

In  all  cafes  of  livery  of  feifin  by  deed,  d 
man  may  either  give  or  receive  it  by  atr 
tomey  ^     The  power  to  ^^  and  rec€ive  the  ^^®»^'"' 5|«* 
livery  muft  be  by  deed>  in  order  that  it  may 
appear^  whether  it  be  purfuant  to  the  au^ 
thority  ^    If  the  deed  of  feoffment  be  a  deed  * »  RoIl  ab.  s« 
poUy  the  letter  of  attorney  may  be  contwied     *    ^* 
Ui  fuch  deed :  but  with  reiped  to  a  deed  «r- 
dented  the  cafe  is  different  ^    The  pow«r -pf  ^s^^^,J^'^ 
attorney  muft  be  executed  both  in  the  life-  |^^^*;g^^f ^  a 
time  of  the  feoffor,  and  the  feoffee*.     It  is  P^  '*• 
f^dj  that  when  Ae  king  made  a  feoffment,  '  ^*^^^s^  • 
he  \jied  to  iffge  hi^  writ  to  impower  hi^ 
Iheriff  or  other  perfon  -to  deliver  feifin :  in 
time  other  great  men  did  the  fame ;  and  this 
eircumftance  gave  rile  to  powers  of  attor- 
ney \    The  livery  %vitbm  view,  or  in  law,  is  *Buii.  note  i. 
when  the  feoffor  is  not  jatcually  oa  the  Jandj  seefurther » 
or  in  the  houfe,  byt  being  in  fight  of  it  feirm  by  attor* 
(ays  to  the  .feoffee  S  •^  I  giv^  you  yonder  s^Tb.  n^tdt. 
boufe>  enter  and  take poffeflion  "  or  by  deli*  b!^' ^' 
rering  a  charter  of  feoffment  within  view  h^^ii^^'^ 
fays,  "  I  will  that  you  have  the  lapds  diat  *  ^*-  ^>'  w 
you  fee  thei:e,  whigh  are  comprifed  in  this 
deed^"  There  is  this  inconvenience  attend-  ^^it^nb?^ 

T  a  jng 
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'  ing  this  mode  of  livery,  viz.  no  freehold  rait 
be  veiled  before  an  a6hial  entry  made  by  the 

*  Co.  Liifc        feoffee  \  Therefore,  in  cafe  of  the  death  of 

cither  the  feoffor  or  feoffee  before  the  entry, 
Ajco.Litt.4a.v.  the  livery  is  void  K     It  may  poffibly  happen, 

that  the  feoffee  is  prevented  from  making 
an  a£hial  entry  by  bodily  fear  j  yet  ftill  he  may 
make  his  claim,  as  near  to  the  land  as  he  dares 
venture,  which  will  be  fofEcient  to  *veft  the 
poffeffion  in  him,  and  render  the  livery  com- 

*  »Koii-»b.t.  plete".  It  mull  be  obferved,  that  no  livery 
Co.i-in.4».  .    ^jjj^  yj^^  c^  jjg  jj^gjg  Q^   received  by 

•cb.Licuja(.ik.  attorney'. 

If  a  conveyance  or  feoffment  is  made  of 
feveral  villages  in  one  county,  and  feifin  is 
given  of  parcels  of  the  land  in  one  town, 
in  the  name  of  all  the  lands  in  that  town, 
and  in  other  towns,  all  the  lands  of  the  feof- 

*  Lfrt.  f .  41S.    for  in  that  county  will  pafs  *.     But  if  a  feoff- 

%  Roll*  ab*  II*  ^   m  i^fi*i-<v»  • 

Pcrk.f.a»6.  ment  IS  made  of  lands  in  different  counties, 
r>Rou.ab.xi.  livery  mull  be  made  in  each  of  the  counties  ^ 
J^ei.  f.  %27s     However,  with  relpeft  to  livery  within  view, 

it  may  be  made  of  lands  lying  in  different 
<Co.Litt.4S.b.  counties'.     So  too  if  livery  is  made  in  the 

name  of  the  whole  of  a  manor  which  ex- 
tends to  two  counties,  livery  in  one  county  is 
'P«rk.r.ii>    Tufficicnt'.    Where  lands   are  let  out  on 

leafc 
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kafe -(though  in  the  &me  county)  as  matiy 
liveries  fhould  be  made  as  there  are  tenants  $ 
for  no  livery  can  be  made  without  the  con« 
fent  of  the  tenant  i  and  the  confent  of  one. 
tenant  is  not  the  confent  of  the  whole  *.  '  i>7er  is.  a.  h, 

^  ■  pl.io6* 

a  Cdm.  3t6« 

This  ceremony  of  livery  was  firft  inftituted, 
diatthej^^r^j  of  the  county  mighty  upon  any 
difpute  concerning  the  freehold,  be  ahk  to 
judge  in  whom  the  right  wa$^  Hence  no  <aBa.ab.4S6, 
eftate  of  freehold  can  be  made  to  commence 
VI  future  by  feoffment  and  livery  immediately 
givai  thereon  \    But  on  the  creation  of  a  ▼Co.Litr.«7Ju 

*^  5  Co.  94.  b. 

freehold  remainder,  where  there  is  a  precede  *  Vest.  ao4- 

ing  eftate  for  years,  as  a  leafe  for  three  years 

to  A.  remainder  in  fee  to  B.  here  if  livery  of 

feifin,  which  muft  be  in  deed,  is  made  to  A. 

the  freehold  is  immediately  created,  and  vefted 

in  B.  during  the  continuance  of  A/s  term''.  ^.iComm.iee. 

•^  ^  Lict.  S-  oo. 

For  this  is  an  eftate,  though  to  be  enjoyed  vWa  cupra. 

in  future,  yet  commencing  imprefentu      But 

there  would  be  no  notoriety  or  evidence,  if 

after  livery  made  the  freehold  fUU  remained 

in  the  feoffor  ^ ;  as  where  A.  eaefofis  B.  in  fee,  » 2  ftoU.  ab.  7. 

his  eftate  to  commence  feven  years  from  that  cro^kuza.  S44* 

time,  or  after  the  feoffor's  death.     In  fuch 

pafe  the  inveftiture  would  rather  create  than 

prevent  uncertainty. 

T  3  If 


C  *y»   ) 

^  If  \rf%rf  h  tfi^dt  CO  a  IdTee  ^  yein, 
itm^inAtr  tb  Ae  right  heirs  of  B.  this  hvtry 

ycaLitt.ax7.a.  is  void,  beCftufe  ^tfxM  ^  irirr^^  viventU  ^  5  and 

becaufe  it  is  a  rule,  that  fto  contingeM:  re* 
mainder  can  be  fupported  without  a  pr^eed*^ 
ing  eftate  of  freehold  to  fupport  it.  But  if 
A.  leafed  to  B»  for  yekrs,  on  coAdidoA  if  B, 
{jtays  hsfn  a  certain  fum  on  fueh  a  AiCfy  then 
B»  to  hare  die  fee  fi#n|)le,  upon  livery  of 

f|.)tt,(;35o.      lyfin  fo  B.  the  freehold  paffes  to  him*. 

But  if  B*  h^  an  eftate  for  lifsy  "wkh  a  like 
(ix^ndkion^  the  lirery  would  not  have  carried 
die  inheritantej  till  the  conditioA  wa3  per*' 

i"Co.f>itt*       formed'. 

As  the  defign  of  livery  is  to  denote  thd 

change  of  pofleflTion,   it  muft  folbw,  that 

the  pofleffion^  which  is  delivered,  (hould  ba 

vacant.  Therefore,  it  is  generally  true,  that 

#Co.Litt.4«.b.  every  feoffor  ihould  have  4^/^tf /  poffeflion  *  t 

%  Roll.  ab.  3, 4.  '  ♦ 

pyer33.a.h.     and  where  a  man  has  let  his  lands  put  oq 

Cro.  EUz.  3a»« 

Pyeri}.a.  U     Icafe,  or  has  them  eattended  on  a  ftatute 

merchant,  &c,  he  cannot|  whjlft  the  leflee  or 
conuiee  is  in  pofleAion,  make  a  valid  feoflf* 

kv|j«thft        iDcnt,  and  livery  of  them\    B«t  this  myft 

^bove  cafes,  and  * 

^co.3i.b.  be  underftood  where  they  are  averfe  to  fuch 
^coLitt.48.b.  feoffment  and  livery  J  for  where  they  confertl 
Sn^?"4  'i.  ^^  ^^  «  "^  ^^wly  good  %    But  In  fpeaking  ^f 

le0ees 
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•kflees  fer  y)?ar«>  twMpt  at  wUl  and  at  fiifffcr-  pUedc<pfeov 

aiicc  are  not  induded,;  for  dieir  coni^C  19  »Roa.ab.5. 

by  no  means  n^ccflGfff',    TKouf^i  the  feof-  i'.'J'Jt.'^** 

^'ftland^  aie  omc  upon  leafe  and  cxtcndn;^ 

yet  if  he  can  obtaui^  a  <;Jear  and  i&aal  pof- 

fegion  (Aough  <kejr  diffent)  the  ^ivery  » 

valid :  and  it  is  irajnatcmi,  whether  fuch  poC- 

feOion  be  gained  by  d»c  leflcc's  own  ahfence ',  \^^^^l 

or  by  his  outer  by  the  feoffor  \  Yet  in  thole  '  Moor,  ji. 

cafes  of  oufter.  and  abfeoce  of  the 


the  pofi^ffion  of  any  p«rt  of  the  lands  by  the 
wife,  children,  Of  fefvaflO  of  d^C  Icfle^,  h^ 
been  deemed  fufficiept  tp,  avoid  the  liyery*.  «o^Litt.48.b. 

/•J  .ft.  r        u       iRoU.  ab.  4,j. 

And  as  the  fprvant  is  fuppofed  to  aft  tor  the  ^y^^^^  ^^] 

benefit  of  his  maftcr,  even  his  peri^iiffion 

will  not  make  goo^  Ac  Hvery  ^  though,  in-  «» »  roIl  ab.  5- 

deed,  the  fubfequent  confcnt  of  the  maftcr 

will  ^    As  the  catfle  or  odicr  animals  of  Ac  1  ibid. 

Icffce  continue  not  in  the  lan4s>  mmopfff- 

/^&»*,  as  a  fervant  oug^t  tp  dp  for  the  benefit 

of  hb  maftcr,  they  cannot  fill  die  poflfeffiw, 

ib  as  to  prevent  the  livery  ^.  *  Co.Litt.4<.b. 

A  charter  of  fepffmenj  wa*  found  pardcu- 
larly  ufefwl,  in  pointing  Wt  Ae  certainty  of 
the  limitation  of  the  tftatse  intended  to  he 
conveyed  by  the  feoffment  and  livery,  whe- 
ther that  eftatc  was  in  fee,  in  tail,  or  for  life : 

T  4  for 


(  i«o  ) 

for  parol  limitations,  at  Ac  time  the  livciy 
«  was  made,  muft  evef  have  been  liable  to  ob« 
jedijons  and  diiputes.  Yet  it  has  been  held, 
that  a  parol  limitation  in  making  the  liver7 
would  alter  and  correft  the  limitation  made 
in  the  charter  of  feoffment.  Thus,  if  the 
charter  was  made  infee^  and  the  feoffor  de- 
livered feifin  for  life,  the  feoffee  could  hold 

ico.Littr2sa.i>.  but  for  life  ^     But  at  the  fame  time,  as  the 

livery  was  indoried,  as  it  always  ihould  be, 
it  prevented  any  uncertsunty.  However,  in 
this  cafe,  if  the  livery  was  made  for  life, 
feeundim  formam  charts^  the  feoffor  would 
neverthelels  have  had  the/r^,  becaufe  the 
livery  then  had  a  reference  to   the    deed, 

t>eoXitL48.a.  which  limited  the  dilate  in  fee  "• 


V 


Thefe  remarks,  it  is  hoped,  will  afford  a 
fufficicnt  knowledge  of  the  general  rules  re- 
lating to  livery  of  feifin.  For,  according  to 
the  prcfent  difufe  of  this  conveyance  by 
feoffment,  there  are  very  few  other  cafes  to 
be  found  on  this  fubjeft  of  any  real  ufe, 
Thofc,  however,  who  wilh  to  fearch  more 
mimitely  into  this  learning,  are  referred  to 
the  authors  cited  below  *» 

*  VIn.  ab.  tit.  feoC  z  Ba.  ab.  feoff.  2  Roll.  ab.  feoff. 
Com.  Dig.'  feoff.  Wefi.  Sypib.  pK  !•  C  235  to  %ti^ 
Shep.  T*  i^  to  917* 


(     i8i     ) 

This  mode  of  conveyance  by  feoffinent  it 
certainly  now  very  randy  refoitcd  to.  Upon 
this  account  a  more  thorough  inveftigation 
in  the  foregoing  pages^  of  the  manner  of  giv- 
ing and  receiving  livery  and  feiiin,  has  been 
thought  unneccflary.  StiD;  however,  it  is 
not  an  obfolete  conveyance ;  for  in  fome  caies 
no  other  aflurance  can  at  all,  or  at  leaft  fb 
weH,  efFcftuate  the  purpofe  for  which  it  is 
intended.  The  operation  of  this  conveyanc>e 
then  by  feoffment  ih  thofe  particular  inftances 
will  be  the  fiibje£i:  of  our  inquiries.  Sir 
William  Blackftone,  I  muft  obferve,  com- 
plains of  the  want  of  notoriety  in  all  of  our 
mod.ern  Ipecies  of  conveyances,  And  lament 
the  difufe  of  public  inveftitures»  This  is  the 
general  remark  of  almoft  all  of  our  law  wri- 
ters *"•  But  perhaps  the  inconveniences  ariGng  •vidcHiLnct*. 
from  the  prelcnt  manner  of  conveying  pro- 
j)crty  are  not  more  prejudicial  to  the  com- 
munity at  large,  than  the  antient  one  of  con- 
veying by  feoffment  and  livery  of  fetfin; 
efpecially  if  we  confider  the  many  and  nice 
laws  relating  to  livery  of  fei/in,  the  omiflion 
of  any,  in  the  making  of  which,  might  vitiate 
a  deed,  or  at  leaft  it  might  drive  the  parties 
into,  a  court  of  equity  for  relief.  But  in  the 
conveyance  by  leafe  and  rejeafe^    bargain 

and 
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and  fale,  and  cofvi^afit  to  ftand  leifed^  all  the 
siceties  required  in  making  livety  of  feifin 
are  avoided.  Though  indeed  thefe  latter 
conveyances  ame  of  a  more  dandeftine  na- 
ture dian  iieoffinents,  yet  in  many  relpeds 
they  are  much  noore  ufe&l  and  comrenient, 
not  .only  to  the  paraea  themielves>  but  to 
pra&idoners.  If^  for  inibnoe^  a  charter  of 
feoffment  is  figned^  fealod,  and  deHvered> 
ttill  it  is  not  perfciSbed  till  livery  of  feifin  is 
made;  and  poffibly^  if  the  lands  are  at  a  great 
daltance,  or  die  attorney  to  deliver  feifin  is 
idle,  the  feoffor  of  feoffee  noay  die  before 
livery  of  feifin  u  made»  in  whtdi  cafe  die 
^teed  is  utterly  Toid.  But  in  thefe  convey- 
ances to  ufes,  the  ufe  is  executed  m  the 
grantee  by .  the  Vefting  of  the  ufej  without 
the  trouble  of  an  adual  entry  by  the  grantor 
or  grantee. 

It  may  not  be  improper  here  to  notice 
the  operation  of  a  fcqfiment  in  barring  rnr- 
tingeni  remmders.  This  quality,  thou^ 
annexed  to  a  fine  and  recovery,  is  not  af- 
fixed either  to  a  bargain  and  iale,  leafe  and 
'3Viir.»4s.     relcafc,  or  a  grant'.     In    Archer's  cafcV 

where  lands  were  devifed  to  A,  for  life,  and 
to  the  next  heir  nvale  of  A,  and  the  heirs 

male 


'iittKep.iiSo* 


frtate  of  the  body  of  fuch  next  hdr  malt 
(which  Imntataon  was  deemed  a  ccmtingent 
remainder  1X3  the  ion  of  A.)  k  was  held,  that 
the  feofTment  of  A.  deftroyed  the  contingeiK 
remainder  to  his  next  heir  male.  So  top  if 
there  be  a  tenant  for  life,  rcmaioder  to  the 
right  heirs  of  J.  S.  and  the  tenant  for  hk 
makes  a  feofFment  during  the  life  (^  J.  S.  here 
the  particular  eftafie  for  fife  is  determined^ 
snd  the  contingent  remainder  to  the  heirs  of 
J«  S.  deftroyed  ^  But  here  we  aoe  to  ob- 
ferve,  that  it  is  a  rule,  that  every  aft  which 
a  tenant  for  life  commits  to  the  deftruftion 
of  his ,  particular  eftate^  is  a  forfeiture  of  that 
cftate\  And  diough  in  the  preceding  cafes  '^Co-luuisi^ 
the  contingent  remainders  are  defioyed,  yet 
as  the  tenant  has  done  a  tortious  aft,  his 
eltate  is  liable  to  be  forfeited.  The  queilion 
then  will  be,  who  is  to  take  advantage  of 
this  forfeiture*  That  point,  though  once 
much  litigated,  is  now  pretty  clearly  fettled : 
it  is  agreed,  thtt  where  an  eftate  for  life  is 
liniited  with  a  contingent  remainder  over  in 
jfte,  i\i  Juhfeqa^iU  remainders  muft  be  con- 
tingent alfos  and  confequently  a  feoffment 
made,  or  recovery  fufiered  by  the  tenant 
frr  life,  will  eJOfeftually  bar  all  the  remain- 
ders in  contingency  ^.    But  then,  acconling  "^  t  s»ik.  324. 

Lodditigtoa  r. 
to    Kyme^ 
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Lord  Raym.      f^  ^  j-ul^,  that  whcfc  the  remainders  are  £o 

•03*  s.  x;. 

limited  in  contingency^  the  fee  iimple  of  the 
lands  reinains  in  the  grantoTy  till  the  con- 
tingency happens^  when  the  tenant  for  life 
makes  a  feofiment^  or  fufiers  a  recovery  to 
bar  the  contingent  remainders^  the  grantor 

»iP.w,505.    2iXi6,  his  heirs  may  enter  for  a  forfeiture*. 

canw^Bar-    xq  conftruc  the  fee  fimple  to  remain  in  the 

grantor,  and  his  heirs,  after  a  limitation  of 
a  contingent  reminder  in  fee^  is  to  favour  a 
rule,  which  we  before  have  had  occafion  to 
mention,  when  treating  of  the  do&rine  of 
ufes  s  namely,  that  fo  much  of  a  ufe  as  a 
man  does  not  dilpofe  of  remains  with  him : 
therefore,  if  a  feoffment  is  made  in  fee,  to 
the  ufe  of  the  feoffee  for  life,  the  remamder 
of  the  ufe  in  fee  undiipofed  of  refults  to  the 
feoffor.    To  apply  then  this  rule  to  the  li- 
mitation of  a  contingent  remamder  in  fee : 
if  a  man  makes  a  feoffment,  fuffers  a  reco- 
very, levies  a  fine,  or  conveys  by  leafe  and 
rcleafe  to  A.  in  fee,  to  the  itfe  of  B.  for  life, 
remainder  to  the  ufe  of  the  right  heirs  of  C. 
who  is  then  living;  in  this  cafe  the  ufe  to  B* 
for  life  is  executed  by  the  ftatutej  but  as 
there  is  no  perfon  to  anfwer  the  defcription 
ot  the  right  heir  of  C.  whilft  C.  is  alive,  the 
Jimitacion  of  the  ufe  to  the  right  heirs  of  C. 

cannot 
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cannot  be  executed  according' to  the  exprefi 

words  of  the  ftatute  *.  As  the  ufe  then  does  not   *videfupn^ 

execute  in  ceftuique  ufe  in  contingency,  it 

muft  then  remain  until  the  vetting  of  the 

contingency  in  the  grantor;   for  until  that 

time  he  has  not  difpofed  of  it,     Lx)rd  Coke  '   *  ^^'  ^^'  *3-^ 

has  exprefsly  direfted  this  conftruftion  to  be 

made,  and  I  have  particularly  endeavoured 

to  explain  the  reafons  of  it  in  aaother  place  \   ^  vide  fupw. 

It  IS  unnecenary  to  add,  that  if  B.  in  the 

above  cafe  fhould  die  before  C,  (in  which 

cafe  the  remainder  to  the  right  heirs- could 

never  take  effeft)  then  the  remainder  of 

the  ufe  in  fee  would  remain  and  be  executed 

in  the  grantor.     This,  indeed,  is  but  adher-  . 

ing  to  the  cafe  of  a  grant  at  common  law, 

for  if  a  le'afe  is  made  to  A.  for  life,  remainder 

to  the  right  heirs  of  B,  and  A.  dies,  living 

B.  the  grantor  fhall  have  his  lands  again  ^    ^iRoU-ab^iS. 

"  ^  pi.  1, 2.  cites 

However,  in  the  cafe  of  Vick  v.  Edwards  \  n  h.6.  w-b, 
where  lands  were  devijed  to  A,  and  B.  and  *  3  ?•  w.  37*. 
the  furvivor  of  them  (which  limitation  gave 
a  joint  eflate  for  life  to  A.  and  B.  with  a 
contingent  remainder  to  the  heirs  of  the  fur- 
vivor) in  truft  tp  fell.  Lord  Talbot  is  re- 
ported to  have  faid,  that  the  truftees  might 
pafs  a  good  tide  to  a  purchafer  by  a  fine, 
without  the  heir  of  the  teftator  joining  in  fuch 

fine. 


(  ^^  > 

file.    B7   dus    conftruftion   I^ord  Talbot 

feems  to  have  thought^  that  the  fee  funplc 

did  not  remain  in  the  heir  of  the  teftator, 

tin  the  contingency  happened,  by  the  death  of 

A.  or  B.  s  for  ocherwile  the  fine,  without  the 

concurrence  of  the  heir>  would  not  have 

barred  his  title  of  entry  for  the  forfeiture, 

according  to  the  majcims  jufl   mentioned. 

But  this  opinion,  in  the  caie  of  Viclc  and 

Edwiards,  is  certainly  objediO(iable;  for  is 

the  cale  of  Carter  v.  Barnardifton,  it  wa^s  de-* 

tsrminedj  th9.t  where  the  inheritance  is  de^ 

vifed  in   contingency,   it    defcends    to  the 

teflator'^  heir  at  law,  till  the  contiogjcncy 

«Vi4ie  I  Fearne,  happens,  if  not  othcrwiie  diipofed  of  ^ 
51610526. 

kftedit. 

It  is  obiervable  in  thefe  cafes,  that  if  the 
donor  or  his  heir,  or  the  heir  of  the  teJOtator 
(in  the  cafe  of  a  devife)  is  willing  to  join  in  a 
conveyance  with  ^e  dofiee  or  dcvlfce,  they 
can  by  a  leafe  and  releafe,  or  bargain  and 
&le,  efiedually  deftroy  the  contingent  remain* 
t  Bnti.  note  r.  dcrs,  and  transfer  a  good  title  to  a  purchafer  K 
»tt- 191  *•  .gy  ^y^  method  the  life  cftate  is  merged  iq 

the  reverfion,   which   always   de&roys  the 
*  a  saund.  386.  mean  qontingent  remainders  *"• 

When  there  is  an  eftatc  limited  for  life, 

with 
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with  a  contingent  remainder  in  taU.to  the  ijfut 

of  tenant  for  life,  remainder  over  to  another 

in  fee,  in  this  caie  the  remainder  over  in  fee 

is  not  contingent y  but  veft^^i    and  differs  ^  3  W)ifoii»t46^ 

therefore  from  the  cafe  where  the  contingent 

remainder  after  the  eftate  for  life  is  infee^  and 

not  in  tail.    Thus'',  if  an.eftate  is  limited  to  *!Doct.Re». 

ion,  cited  3 

A.  for  life,  with  a  contingent  remainder  in  wur.i4^ 
tail  to  his  iflue,  remainder  over  to  B.  infee^ 
if  A.  makes  a  feofiinent,  fuffers  a  recovcryy 
or  levies  a  fine,  the  contingent  remainder  tQ 
bis  ifioe  is  totally  deffapoyed ;  but  as  B.  has  a 
veiled  remainder  in  fee,  he  may  enter  for  a 
forfeiture.  Here  too,  if  B.  the  remainder^ 
man,  and  tenant  for  life^  join  in  a  common 
conveyance  of  leafe  and  releafe,  or  bargaifh 
and  fale,  the  intermediate  contingent  remain-^ 
ders  are  annihilated,  notwitUtanding  each  of 
them  gives  fuch  eftate  only,  as  he  lawfully 
may  grant,  and  thou^  there  is  no  divefting 
of  any  of  die  ^ates  \  For  whenever  the  \  %  sau&d.  %h. 
particular  eftate  or  inheritance  unites^  by  thf 
conveyancej  or  aft  of  the  parties,  the  pard* 
Gular  eftate  is  merged  in  the  inheritance,  and 
the  mean  contingent  states  are  deftroyed; 
But  if  there  be  tenantfor  lifej  with  a  contin* 
gent  remainder  in  tail>  with  a  limitation  in  » 
the  fame  coavtyaoce  to  the  ri^  heirs  of  tfa^ 

tenant 
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tenant  for  life,  though  the  eftate  for  life  and 

the  inheritance  are  veiled  in  one  and  the 

feme  perfbn,  yet  they  arc  not  fo  executed  in 

him  as  to  merge  the  partiailar  eftate,  but 

executed^^  modo  upon  condition  to  open  and 

» I  Feanie,       feparatc,  when  the  contingency  happens  ". 
507^508. 

The  feifin  of  the  feoffees  in  fee  is,  as  it 
were,  a  foundation  to  build  ufes  upon ;  and 
when  this  foundation  is  properly  laid,  the 
feofibr  may  model  and  fhape  the  ufes  into  a 
variety  of  forms.  Thus  we  meet  with  Ipring- 
ing,  Shifting,  and  contingent  ufes.  There  is^ 
however,  a  fpecies  of  fhifcing  or  fpringing 
ufe,  which  wc  have  not  as  yet  noticed,  and 
which  takes  eflfeft  bv  the  execution  of  a 
ftmer  or  authority  rcferved  to  a  particular 
peribn.  Thus  are  powers  of  revocation  and 
*vi4t  Moor»     appointment  '•    When  the  u(e  arifes  from  an 

eomt  provided  for  by  the  deed,  it  is  called  a 

.   .  future,  contingent,  or  ipringing  ufe :  of  this 

kind  are  the  cafes  mentioned  in  a  former 

Sopni.  17410     page.    But  when  the  ufe  is  to  arife  fi-om  the 

**  ail  o[  fome  agent  or  perfon  nominated  m  the 

deed,  it  is  called  a  ufe  arifing  from  the  execu- 
tion of  a  power.     In  fa6t,  as  Mr.  Booth  ob- 
•  Vide  ftlr.  B.'$  ferves  *,  both  are  future,  or  contingent  ufes 
Sd"^Hiu!s.T.  till  the  aft  is  done  j  and  afterwards  they  are, 

by 


by  the  operation  of  the  ftatute^  aSual  eftaces^ 
It  will  be  neceflary,  therefore,  in  this  place 
to  confider  the  nature  of  powers  in  general, 
and  the  force  of  this  Ipecies  of  conveyance 
by  feoffment  in  extinguifhing  fuch  powers. 
Powers  are  ufually  divided  into  powers  coU 
lateral^  in  grqfs^  and  appendant.     Powers  col* 
lateral  are  fuch  as  are  given  to   ftrangers, 
who  have   neither  a  prefent  nor  a  future 
intereft  in  the  land ".     Thus  powers  to  raife,  "C0.L1tt.137x 
or  limit  ufes,  when  referved  to  flrangers,      ^'"  *  ^'^* 
zrc  tncrtly  collateral''.     Such  powers,  as  are  •Hard. 415. 
merely  collateral  to  the  land,  it  is  agreed,  cafe itthc end" 
cannot  be  rcleafed,  or  extinguilhed  by  feoff-  pardsVouchl 
ment,  fine,  or  any  other  conveyance  '•     Nei-  pTco. m. i. 
ther  can  the  perfon,  who  has  fuch  a  power  '^^  ** 
referved  to  him,  difable  himfelf  from  exercif- 
ing  it     Therefore,  if  a  flranger,  with  a  power 
of  revocation,  makes  a  feoffment,  levies  a 
fine,  or  fuffers  a  recovery,  and  then  revokes, 
the  perfon  claiming  under  the  revocation 
is  in  by,. and  immediately  under  the  original 
fettler ;  and  therefore,  as  he  docs  not  claim 
under,  fo  he  is  not  barred  by  the  aft  of  the 
feoffor,  conufor,  or  recoveree  %     Or  if  a  q  B„ti  note  u 
feoffment  be  made  by  A.  in  fee  to  divers  ufes,   ,  co.  ni!1^' 
with  a  provifo,  diat  if  B.  fhall  revoke,  the 
ufes  /hall  ccafc,  there  B.  cannot  releafe  the 

U  power  I 
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power;  and  a  fine  levied,  or  a  feoffment 
made  by  him,  will  not  extinguifh  it :  for  the 
power  of  B,  is  merely  collateral ;  and  the 
land  does  not  move  from  him,  nor  is  the  party 

* » Co,  174*  a*    in  by  him,  nor  under  him  \     So  in  the  cafe 

of  a  power  to  executors  to  fell,  a  feoffmenc 
made  by  them  of  the  premiflfes  will  not  cx- 
tinguifli  their  power,  but  they  may  after- 

'ip*w.  170,    wards  fell  notwithftanding'.     Thus  too  in 

tCo.  iir-a.'  ^ 

•  J  Atk.  4H-     die  cafe  of  Willis  v.  Shorral  %  Lord  Hard- 

wicke  held  that  a  power,  vefted  in  a  ftranger 
to  create  a  term  of  years  for  railing  a  fum  of 
money  upon  a  certain  event,  could  not  be 
barred  by  a  feofiment  made,  or  fine  levied 
by  the  perfon  who  claimed  the  lands,  fubjeft 
to  the  power.     In  the  cafe  of  SaviHe  v. 

«iP.w.778.  Blacket*,  where  A.  was  tenant  for  ninety- 
nine  years,  if  he  fhould  Co  long  live,  remain- 
^  der  to  truftees  during  the  life  of  A.  to  pre- 
ferve  contingent  remainders,  remainder  over, 
with  a  power  for  A.  to  charge  the  lands  with 
divers  fums  of  moneys  Lord  Macclesfield 
held,  that  this  power  to  charge  die  land  wa$ 
merely  collateral.  He  however  held^  that  a 
recovery,  fufFered  by  A.  the  truftees,  and 
remainder-man  in  tail,  would  efFcftually  de* 
ftroy  the  power.  But  he  was  of  opinbn, 
that  if  A.  had  ajpgned  over  the  whole  term, 

the 
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the  powar  of  charging  wodd  have,  daik  fijb* 
£ft«d. 

A  power  in  groji  h  fodi  aa  b  given  to  a 
toan»  wha  has  so  eftate  ia  the  had  i  but  the 
eftace  to  be  created  under  the  power  is  not  to 
commence,  until  the  detemunatioa  of  the 
cftate^  to  wluch  it  rela£es  \    Thus  i^  there  be  ^  oub.  ufes^ 
tenant  for  life,  with  a  poWer  ta  make  a  join-*  Buti.  note  u 
tureen  an  afirer- taken  wife;  this  poweif  is  a    °*  *'^^' 
power  in  gnfs'' :  fo  is  a  power  giren  ta  a  ^ibU. 
tenant  ^r  Hfe  to  make  a  kaie  to  commence 
sifcer  his  dcath>  to    raife  portions    for  his 
daughters  \     Now  if  the  tenant  for  life  in  "  oaK  ^^ 
thefe  cafes  makes  a  &oJBrmenft>  by  whkh  he 
acquires  a  tordous  fee  hj  difieifio^  the  power 
is  thereby  entirely  extinguifhed  \    For  as  7  Hard.  41^ 
the  power  is  to  take  eficct  out  of  the  reakakvp 
der^  he  prerents  the  executioa  of  it>  by  di£* 
pofing  of  the  whole  feifm  and  eftate  by  the 
feofiment  $  but  if  the  tenant  for  life  with 
fuch  a  power  conveys  only  his  life  eftate^ 
then  it  feemsi  diat  the  power  is  not  extin* 
guifhed :  for  the  execudon  of  the  power  does 
not  &U  widiin  the  compa^  of  the  life  efbacer 
Thc«cfore>  if  the  tenant  for  life  conveys  by 
leafe  and  rekafe  mfety  or  bargains  and  fells 
infte^  or  covenants  to  ftand  feifed  in  fee^  ho 

U  2  does 
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does  not  by  any  of  thefc  conveyances  deftroy^ 

the  power ;  for  it  is*  their  nature  only  to  pais 

*  Hard.  4x0,     ^hat  the  tenant  lawfully  might  pafs  *.    It  was 

412,4149410.  /    .  O  JT 

•Hard.  41 6,      faid  by  Lord  Hale*,  in  the  cafe  of  Edwards 

V.  Slater,  that  a  power  in  ffrojs  may  be  de- 
ftroyed  by  a  releafe  to  the  perfon  in  remain- 
der. So  if  there  be  an  eftate  for  life  limited 
to  A.  remainder  to  fuch  ufes  as  he  fhall  ap- 
point, remainder  to  A.  in  fee  j  here,  as  the 
whole  fee  is  in  A.  the  terre-tenant,  fubjeft  to 
the  appointment,  if  A.  conveys  the  fee  by 
leafe  and  releafe  (which  he  may  lawfully  do} 

co^Litr'^  x'b.  ^^  ^^^  thereby  extinguifh  the  power  \ 


um|wfol.343*b« 


The  reafon  why  a  feoffment  bars  a  power 
in  grofs,  arifes  from  the  forcible  operation  of 
that  conveyance ;  for  it  not  only  difhirbs  the 
feifin,  out  of  which  the  ufes  under  the  power 
are  to  arife  \  but  it  alfo  has  the  peculiar  qua- 
lity  of  excluding  the  feoffor  not  only  from  all 
frefentj  but  alfo  all  future  rights  and  titles. 
Upon  this  account  it  was,  that  if  the  huf- 
band  made  a  difcontinuancc  of  the  wife's 
land,  and  had  taken  back  an  eftate  to  him, 
and  his  wife,  by  which  the  wife  was  remitted, 
and  they  had  iflfue,  and  the  wife  died,  yet  the 
iiufband  (hould  not  have  been  tenant  by  the 

curtefy  ; 
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oirtefy ;  for  he  had  extinguifhed  his  future 

right  by  the  livery  *•  « 4  Leon.  135. 

cites  9H.7«  u 

Powers  of  revocation  are  alfo  termed  powers 
in  grois.  And  in  cafes Vhcre  there  is  tenant 
ioT  lifcj  with  a  poweg  to  revoke  the  old^  and 
to  limit,  and  appoint  new  ufes,  a  feoffment 
made,  a  fine  levied,  or  recovery  fuffered,  will 
entirely  extinguiih  the  power.  So  if  A. 
makes  a  feoffinent  to  divers  yfes,  with  a 
power  of  revocation  refervcd  to  A.  i  here  if 
A.  makes  a  feoffment,  levies  a  fine,  or  re- 
kafes,  the  power  will  be  cxtinfuifhed  *.  It  « i  co.  174,  a. 
muft  be  obferved,  that  if  there  is  tenant  for 
life,  widi  a  power  of  revocation,  remainder 
over,  if  tenant  for  life,  without  revoking  the 
old  ufes,  makes  a  feofiment  in  fee,  &c.  this 
regularly  is  a  forfeiture  of  his  life  eftate,  and 
not  a  proper  revocation  and  execution  of  the 
power.  Therefore,  m  the  cafe  of  Herring  v. 
Brown  %  where  A.  tenant  for  life,  with  feve-  <»i  Vent.j6f, 

mm  V 

ral  remainders  over,  with  a  power  of  revoca-  »  shower,  1  $5. 
don,  levied  a  fine,  and  then  by  a  deed  fealed 
ten  days  after  declared  the  ufes  of  the  fine, 
which  deed  had  the  circumilances  required  by 
the  power ;  the  qucftion  was,  whether  the  ffec 
cxtinguifhed  the  power,  and  thereby  forfeited 
the  eftate^  or  whether  the    fine  and  deed 

U  3  fliould 
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ihouki  be  taken  as  one  conveyance^  and  fo 
be  a  good  execution  of  the  power  ?  In  the 
king's  bench  it  was  held,  that  the  fine  extin-r 
guifiied  <die  power,  and  tiiat  the  deed  came 
•  Carth.»3.      too  late.'   B**  *»  jtidgmeot  v^  reverfed* 

ill  die  exchequer  <iiain^r;  where  k  was 
det^mined,  ohat  the  fine,  and  dedaratioa  of 
die  uksy  w'ere  to  be  confidered  as  one  oon* 
reyance^  and  operated  as  an  execudoDji  and 
not  as  an  extihguilhmeiit  of  the  power  5  thaf 
a  fine  ak>ne^  without  a  deed  to  declare  die 
tries  of  it,  wotsld  ha:ve  exdnguilhed  the  pMreri 
yet  it  was  otflerwife  where  there  was  a  deed 
declaring  the  ifH^ention  of  the  parties. 

1 1  veat.»7S.        So  lA  the  Earl  of  Lekefter's  cafe',  where 

A.  levied  a  fine  to  die  ofe  of  B.  and  his  heir^ 
fer  payment  of  debts,  re&rving  a  pOfWer  to 
hinnfclf  (viz.  to  A.)  to  revoke  the  ufes  by 
any  writing  indented,  or  by  his  bfft  will,  fub- 
Icribed  with  his  hand,  and  lealed  with  his 
feal.  Afijcrwards  A.  covenants  by  writings 
fealed  and  fublcribed  as  aforefaid,  to  levy  a 
fine  to  other  ufes  -,  and  after  die  covenant,  a 
fine  was  levied  accordingly.  It  was  relblv^ 
by^  die  whole  court,  diat  the  deed,  and  die 
fine,  taken  together,  fcrvcd  as  a  fufficient 
execution  of  die  power. 

I  But 
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But  m  Digge's  cafe  S  where  A.  being  te-  1 1  co.  17}.  a. 
nant.  for  life,  with  remainders  over,  with  a  ^^'  *^^* 
power  of  revocation  and  of  appointment 
upon  fuch  revocation^  by  bargain  and  fale 
revokec}  die  old  ufes,  and  limited  new  ones : 
but  before  the  bargain  and  fale  was  cnrelled^ 
A.  levied  a  fine :  it  was  rcfolved;^^  that  as  the 
fine  was. levied  before  the  deed  was  enrolled, 
and  confequently  l>efoiie  its  completioiij  the 
power  was  excinguiihed.  A  feoBTment  would 
have  had  the  fame  operation  in  defixoying 
the  power^  as  the  fine,  as  appears  irom  Al* 
bany'scafe>.  I'l^/uV* 

Mooft  605. 

A  perfon,  who  has  a  power  of  revocation 
referved  to  him>  may  revoke  part  at  one 
time,  part  at  another,  and  fo  of  the  refidue^ 
till  he  has  revoked  the  whole  *,    But  a  power  if  co.  173.  h. 

^  Moori  605* 

of  revocation  can  only  be  once  exercifed,  unr 

)efs  a  new  power  of  revocation  is  referved,  as 

to  the  ufes  newly  limited  ^.    As  a  power  of  * '  Co.  171.  h^ 

revocation  may  be  exercifed,  as  to  part  of 

the  land,  fo  may  it  by  feofiment  or  fine  be 

deftroyed  as  to  part,  and  yet  left  goqd  as  tQ 

the  refidue  \  1  Moor,  605. 

We  are  here  to  obferve,  that  if  there  be  te* 
nant  for  life^  with  remainders  over,  with  a 
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power  to  revoke  the  old  ufes  j  yet  if  there  is 
no  power  rcferved  to  him  to  limit  new  ones, 
he  cannot,  by  the  fame  deed  with  which 
he  revokes,  make  a  new  limitation  of  the 
ufes,  unlefs  there  be  new  words  of  conveyance^ 
or  a  covenant  to  ftandfeifed^  on  conjideratim 
exprefled  in  fuch  deed  of  revocation.  There- 
» 1  Strange,      fore  in  a  cafe  ",  where  A.  fufFered  a  recovery 

to  the  ufc  of  himfelf  for  life,  remainders  over, 
with  a  power  of  revocation  referved  to  him- 
felf: A.  revoked  the  old  ufes,  and  by  the 
fame  deed  limited  new  ones  i  but  in  limiting 
the  frefli  ufes,  there  v^ere  neither  of  the  requi* 
fites  juft  mentioned :  the  court  held,  that  it 
was  true,  he  might  by  willy  or  any  new  ccn^ 
veyanccy  have  made  a  new  difpofition,  and 
even  if  in  the  fame  deed  there  had  been  a  new 
granty  or  new  covenant  upon  confideration  ex- 
prefled, it  would  have  been  fuffieient  for  that 
purpofe :  but  as  the  tenant  for  life  had  made 
only  a  declarationy  by  which  he  had  limited 
new  ufes,  as  under  the  recover}^,  fuch  decla- 
ration was  void ;  for  the  ufes  of  the  recovery 
were  flill  before,  and  the  power  was  only  to 
revokey  and  not  to  limit  new  ufes.  But  if 
the  power  is  not  only  to  revokcy  but  alfb 
to  limit  new  ufes,  then  it  feems,  that  the 
revocation  of  the  old,  and  the  limitation  ;pf 

the 
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the  riew  ufes  may  be  eflfefted  by  one  and 
the  fame  deed,  without  a  new  grant y  or  cove- 
nant to  Hand  feifed   on  confideration  ex- 
preffed ".  •  i  Co.  174.  a. 

Moor>  foS.  pU 
841. 

If  a  conveyance  is  made  to  one  for  life^  . 
remainders  over,  with  a  prefent,  or  (accord- 
ing to  the  cafe  of  Standen  v.  BuUock'')  a  •jCo.SvK 
fiUurepowtT  of  revocation,  and  then  the  tenant 
for  life,  without  revoking  the  former  ufes, 
baigains,  and  fells  in  fee  to  a  purchafer,  the 
ftatute  27  Eliz.  c.  4.  f.  5.  makes  void  the 
conveyance,  by  which  the  power  is  created, 
as  againft  the  purchafer :  or  rather,  as  it  has 
been  expreifed,  it  lupplies  the  office  of  the 
perlbn,  who  ought  to  have  revoked,  but  did 
not  **.    But  in  the  cafe  of  Bullock  v.  Thome '  p  Moor,  616, 
(which  appears  to  be  the  fame  cafe  as  is  cited  vide3Co.i«.h. 
in  Coke's  reports,  under  the  name  of  Standen  "*  ^~'"*  ^'S* 
and  Bullock)  it  was  agreed  by  the  judges, 
that  if  a  perfon,  who  has  a  power  of  revoca- 
tion, extinguilhes  or  fuipends  that  power  of 
revocation  for  aparf  only,  he  may  ftill  revoke 
as  to  the  refidue  of  the  ufes  ^    According  to  r  Moor,  6tS« 
this  opinion  of  the  judges,  we  may  venture 
to  conclude,  that  if  a  tenant  for  life,  with  a 
power  of  revocation,  makes  a  leafe  for  years, 
or  indeed  for  ii/e,  hf  may  notwithftanding 

cxercife 
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exercife  his  power  of  revocation^  as  to  tht 
refidue  of  the  xifes^  after  the  determination  of 
the  leafe  for  years^  or  life  % 

Powers  appendant  (which  are  always  an- 
nexed to  the  cftate)  are  fuch  as  are  to  be 
created,  and  take  efTedb  during  the  conrinu* 
ance  of  the  cftate  to  which  they  are  annexed  \ 
Of  this  kind,  are  powers  referved  to  tenants 
for  lives  to  noakc  kafes.  With  refped  to 
diefe  powei3,  as  they  cannot  be  transferred 
over,  or  even  be  executed  by  another  as  at^ 
tomey,  it  fecms  that  any  conveyance,  which 
wboify  transfers  the  eftate  of  the  tenant  for 
Ufe,  muft  entineiy  deftroy  them  ^,  Therefore 
not  only  a  feoffment,  fine,  or  recovery  will 
have  this  operation,  but  alfo  a  bargain  and 
fale,  leafe  and  releafe,  covenant  to  ftand 
feifed,  or  aflignment ''^  However,  if  the 
tenant  for  life,  with  fuch  a  power,  makes  « 
conveyance,  by  which  he  docs  not  part  widi 
his  whole  life  eftate,  then  it  is  agreed  that  the 
power  is  not  extinguiftied.  This  is  explained 
in  a  late  cafe ""  y  where  A«  being  tenant  for 
life,  with  a  power  to  make  leafes,  conveyed 
his  life  eftate  by  leafe  and  releafe  to  B.  and 
his  heirs,  in  truft  to  apply  the  profits  in  pay« 
ment  of  an  annuity  to  J.  S*  during  A.'s  life^ 

and 
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md  ihtjkrpbis  of  die  rents  &nd  profits  to  A* 
The  year  following  A,  conveyed  his  eftate  to 
(niftees  for  ninety-nine  years,  if  he  fhoukl  fo 
long  five,  for  payment  of  his  debts ;  with  an 
exprefi  reicrvation  of  all  leafes  granted,  or  to 
ke  granted  by  h|m.     Afterwards  A.  made  a 
leafe  purfuant  to  his  power.     The  queftion 
therefore  was^  whether  ^tfirfi  conveyance  to 
B.  deftroyed  ti^  power.    It  was  argued,  diat 
by  the  conveyance  to  B.  the  power  was  ex-? 
dnguifhed,  fp  far  as  relped^  A.  as  efFec-» 
tually  ^  if  a  feofitnent  had  been  made,  or 
recovery  fuffered.     It  was  alfo  fuggefted  chat 
if  the  fuUcqoent  leq/e  to  A.  ihould  be  efta« 
Uiihed,  the  decifion  would  (hake  a  great 
many  titles  j  for  that  conveyancers  confidered 
the  grant  of  a  life  eftate  extii^;uifhed  a  leaf* 
ing  power,  reierved  to  the  tenant  for  life. 
But  Lord  Mansfield  held,  that  pvoers  came 
into  the  courts  of  common  law  with  die 
ftatute  of  uies,  and  the  conftru^bion  of  them> 
by  the  exj^fs  dlredion  of  the  ftatute,  muft 
be  the  fame  as  in  courts  of  equity:    that 
the  <TMkHy  txeciUion^  and  deflruSlim  of  them^ 
depended  on  the  fubftantial  intention  of  the  par« 
ties.    His  lofxUhip  obferved,  that  it  was  faid> 
ift*  That  the  grantor,  in  the  principal  cafe^ 
was  not  in  foffeffim^  and  that  it  was  neceiTary 

he 
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he  fhould  be,  in  order  to  execute  the  power. 
But  as  to  that  obje£tion,  he  thought,  that 
pOjfftfioHj  in  the  cafe  before  him,  only  meant 
the  receipt  of  the  rents  and  profits,  which 
were  applied  to  A/s  ufe.  If  aS^ual  pofief- 
fion  was  neceflary,  a  leafing  power  could 
never  be  executed,  where  lands  were  in  the 
hands  of  a  tenant,  adly.  It  was  contended> 
that  by  granting  away  the  life  efl^te,  the 
power  was  exdnguifhed.  Certainly  it  would 
be^  faid  his  Lordfhip,  if  the  wbok  life  eftate 
had  been  granted  away  by  the  intention  of 
the  parties.  But  the  conveyance  in  this  cafe 
was  only  to  let  in  a  particular  charge,  fubjefl: 
to  which  the  rents  and  profits  (tiU  belonged 
to  A.  And  the  leafe  could  not  prejudice  the 
annuity,  or  the  remainder-man,  for  the  beft 
rent  was  rcfcrved.  He  therefore  held,  that 
the  leafing  power  was  not  extinguifhed  by 
the  conveyance  to  B. 

It  only  remains  to  obfervc,  with  relpeft  to 
leafing  powers,  referved  to  tenants  for  life, 
that  they  can  only  be  created  on  fuch  con* 
veyances,  as  operate  by  way  of  tranfmutation 
of  poflefllon.  Therefore,  if  a  man  cove- 
nants to  Hand  feiied  to  the  ufe  of  himfelf.for 
Jife,  mth  remainders  over,  with    a  power 

referved 
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refcrvcd  to  the  covenantor  to  make  leafes^:  'm<w»M4« 
or  if  a  man  bargains  and  fells  to  one  for  life, 
referving  a  power  to  the  bargainee  to  make 
leales  %  in  either  cafe  the  power  is  void  in  *  ^^v***  •»♦ 
its  creation;  for  the  confideration  which 
raifes  the  u(e  in  the  firft  inflance  extends 
only  to  the  covenantor,  and  thofe  in  remain- 
der of  his  blood*  And  in  the  latter  cafe,  the 
confideration  only  reaches  to  the  bargsunec; 
whilft  the  reverfion,  expectant  on  the  eftate 
for  life,  is  wholly  in  the  bargainor,  for  want 
of  a  confideration  to  take  it  out  of  him. 
Therefore  the  leflces,  not  being  within  the 
confideration  of  the  conveyances,  cannot 
poflibly  take  by  virtue  of  die  powers. 
But  as  to  a  feoffment,  fine,  recovery,  and 
leafe  and  rdeafe,  as  the  ufes  on  them  are  fed 
out  of  the  feifin  of  the  feoffee,  conufe^  re- 
coveror,  and  releafee,  it  is  not  the  amftdera^ 
iiony  but  the  declaration^  which  dii^fts  th^e 
ufe  to  the  leiTees  by  virtue  of  the  power- 
It  was  obferved  in  a  preceding  page,  fhat 
a  Ipringing  or  fliifdng  ufe  cannot  be  barred 
by  a  feoffment,  fine,  or  recovery,  unlefs  the 
feifin,  out  of  which  they  are  to  be  ferved, 
when  they  come  in  effc^  be  difturbed ;  as  in 
ifae  icaie  of  a  covenant  to  (land  feifed  to  the 

ufe 
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tife  of  (uch  a  peribnj  at  fuch  a  time,  tn 
which  cafe>  till  the  contingency  happensj  the 
ufe  in  fee  refults  to  the  covenantor ;  and  the 
covenantor^  before  the  ufe  vefts^  may  by  a 
•  Supra,  19ft.    feofimeikt  prevent   its  ever  taking  effeft  % 

But  though  a  man  cannot  bar  a  (bifting,  or 
future  ufe  to  a  third  perfo%  yet  he  may  ex- 
ckide  himfelf  by  a  feoffinent  from  all  future 
>  I  Leon.  33.  iifcs,  and  poffibilities.  Thus  in  a  cafe^ 
vidconthcfame  where  J.  S.  Covenanted  to  convey  lands  to 
174- b/  III.  hi  the  uie  of  himielf  in  feCj  until  fuch  time  as 
Hub.  337«        he  the  faid  J.  S.  his  heirs^  executors^  or  ad- 

mmiftrators,  ihould  make  de&ult  in  payment 
of  a  certain  fum>  and  after  fuch  defauk  Co 
the  ufe  of  the  queen^  her  heirs  and  fucce(fi>rs^ 
until  her  heirs  and  fucceflbrs  fhould  receive 
a  certain  fum ;  after  which  period  to  the  ufe 
of  J.  S.  and  his  heirs  for  ever  j  J.  S.  levied 
a  fine  tx>  thofe  ufes  j  and  afterwards^  beii^ 
feifed  accordingly,  he  bargabud  and  fold  the 
lands  to  a  ftranger.  Default  was  then  made 
in  payment  of  the  money  j  the  queen  feized 
the  lands,  and  granted  them  over  to  anodier^ 
and  his  heirs,  quoufque  the  money  be  paid. 
Afterwards  J.  S.  paid  the  money }  and  the 
queftion  was,  whether  he  could  have  thie 
lands  again,  contrary  to  his  own  expreft  baf^ 
g^n  and  fale.    It  was  reiolved,  that  as  Jr  S« 


. 
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at  the  time  of  the  bargain  and  fale  had  an 
eftate  in  fee,  determnaile  upon  a  default  of 
payment,  according  Co  the  firft  limitation  of 
die  ufe,  fo  that  determinable  fee  only  pafied 
by  the  bargain  and  fale,  and  not  the  new 
cftate,  which  accrued  by  the  latter  limiu-i 
tion  after  the  nK>ney  paid,  for  that  was  not 
in  ejfe  at  the  time  of  the  bargain  and  fale* 
But  if  J.  S.  had  conveyed  by  feoffment  or 
jine^  then  he  would  have  barred  himfelf  from 
ever  taking  under  the  latter  limitation  of  the 
ufe* 

A  feoffment  bars  the  feoffor  of  all  intereft 
in  the  lands,  fuch  as  rents,  common,  and 
the  like  *•    It  alfo  bars  him  of  the  benefit  of  « shcp.  t.  199. 
a  condition  of  re-entry,  writs  of  error,  and 

attaint,  &c-  *  a  ibid.  aoo. 

xCo.  III.  a.b« 

So  if  a  ntan  has  an  eftate  of  inheritance  in 
his  own  right,  and  a  leafe  for  years  in  right  of 
his  wife,  and  makes  a  ieof!ment  of  the  land ; 
by  the  feofBnent,  not  only  the  inheritance, 
but  Ac  interefl  in  die  term  of  years,  which 
the  feoffor  had  in  right  of  his  wife,  alfb 
J>affcs  •.  But  inthis  cafej  if  the  grantor  had  « i  Leon^.  <* 
conveyed  by  bargain  and  fale,  'as  the  ufe  firft  tr^Z^^ 
paffes  by  that  conveyance,  and  then  the  pof- 
fefllon  is  executed  in  the  fame  manntor  aa 

the 
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the  ufe  is  transferred^  the  leafe  in  jure  uxorii 
'Moor,  I7X.      could  not  pais  by  the  bargain  and  fale  \    So^ 

it  feems,  if  A.  has  a  rent  charge  out  of  the 
manor  of  D.  in  right  of  his  wife^  and  after- 
wards purchafes  the  manor;  here^  though 
a  feofiment  by  A*  of  the  manor  will  pals  the 
rent  charge^  yet  a  bai^gain  and  fale  will  be  in- 
1 1  Uetu  6.      fufficient  for  that  purpofe  '• 

We  have  before  had  an  opportunity  of 
*  Snpn,  92.      ieeing  ^,  that  if  a  man^  fcifed  ex  parte  matemoy 

makes  a  feoffment  without  any  confiderationj 
or  declaration  of  the   ufe  to  the  feofiecj 
whereby  the  ufe  refults  to  the  feoffor  j  or  if 
the  ule  is  exprefsly  declared  to  the  feoffor ; 
in  either  cafe  the  feoffor  is  in  of  the  old  ufe, 
and  confequendy  the  uie  and  the  lands  will 
defcend  to  the  heirs  on  the  mother's  fide. 
However,  if  a  tenant  for  years,  otlife,  makes 
arfeoffment  in  fee,  by  which  he  gives  a  feifin  in 
fee  to  the  feoffee,  and  the  ufe  either  refults  or  is 
declared  to  the  feoffor  in  fee,  in  this  cafe  the 
feoffor  is' hot  in  of  the  old  ufe ;  for  if  he  was,  he 
would  be  in  of  ][i&  former  eft  ate ^  which  was  but 
Vide  Martin  on  for  »  term  of  years,  or  life  j  whereas  the  ufe 
SSJ^^'Tral  refults  in  fee.    Tht  ufe,  arifing  out  of  die 
»*st%.  1 179.     tortious  feifia  of  the  feoffee,  is  altogether  an 
aWiif.Rep.66.  ^^tirc  ftew  ufc.   Therefore,  if  a  tenant  for  life 

or  year9  make9  d  f<;9ffment^  and  declares  the 

.  .        a  ufc 
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life  to  himfelf  according  to  the  extent  of  th« 
c^te,  which  he  had  previous  to  the  feoff- 
ment, yet  ftill  it  fhall  be  a  forfeiture  of  his 
eftate  for  life,  or  years 'i  for  the  ufe  is  not  icatth..,. 
(crved  out  of  the  former  eftate  for  life,  or 
years,  but  out  c^  a  newly  acquired  fcifin. 
In  paffing  tliis  fcifin  the  feoffor  has  alfo 
transferred  hb  prior  eftate;  and  thereby 
merged  and  extinguiftied  it  in  the  fee, 
which  is  produced  by  the  feoffment  ^  '   "videjenk. 

Cent.  267, 

I  muft  here  obferve,  diat  a  fcoffinent  is 
the  only  conveyance,  by  which  a  tenant  for 
years,  by  elegit,  ftatute  merchant,  or  ftaple, 
or  a  copyholder,    can  create  an  -  eftate  of 
fieehold  by  diffeifm'.     The  utility  of  Ae   .co.luc.49.:u 
conveyance  then  by  feoffment,  in  this  in- 
ftance,  exceeds  aU  odier  conveyances.    As 
to  a  recovery,  there  is  an  abfolute  neceffi- 
ty,  Aat  there  fhould  be  a  tenant  to  the  free- 
hold, againft  whom  the  writ  of  entry  is  to 
be  brought-.    And  as  to  a  fine,  if  a  tenant  -viae.cruir.. 
for  years,  &c.  levies  a  fine  without  previ-   '"• 
©ufly  creating  a  fi-eehold  by  a  feofimcnt,  the 
fine  may  be  avoided  by  pleading  ^^/«/;^, 
mM  babuerunt  \ 

■iP.W.  51^ 
3  Atk.  56a. 

Theft  remarks  lead  me  to  make  fome 

-^  fliort 
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mbrt  enquiries  into  the  nature  of  e((atds  ot 
freehold  created  by  diffeifin,  and  the  opera- 
tion of  a  feoffment  by  tfenaht  for  years,  &c» 
in  acquiring  fuch  eftates.  The  difTeifin  al- 
luded to  may  be  defined  to  be,  where  a  mart 
being  in  pofTelTion  by  lawful  means,  as  a  te- 
nant for  years,  &c.  by  a  tortious  a6t  di^ifes 

•Co.Litt.33o.b.  the  owner  of  the  fee  of  his  freehold  •.     That 

a  feoffment  fhould  have  had  the  peculiar 
quality  of  creating  a  freehold  by  diflfeifini 
we  cannot  wonder  at,  if  we  confider  its  na- 
tiire.  To  make  a  feoffineht  valid,  nothing 
is  wanting  but  a  poffejjion;  and  where  the' 
feoffor  has  pojfeffion  though  it  be  a*  bare  and 
naked  one,  yet  a  freehold  or  fee  fimple  paffes 

p  X  Burr.  9a.      by  rcaion  of  the  livery  p.     Now  a  leffee  for 

years  has  to  all  intents  and  purpofes  this  re- 
quifite,  viz.  fojfeffion.  In  this  refpe6k  the 
feoffment  of  the  leflfee  is  more  valid  than 
that  of  the  leflbr  without  the  confent  of  the 
leffee ;  therefore,  a  feoffment  by  a  leffee  for 
years  paffes  the  freehold,  though  the  leffor 
be  upon  the  land ;  becauie  whilft  the  lea&  is 
in  force,  the  leffor  has  nothing  to  do  With  the 

<  Prrfc.  f.  200.       poffcfflOn  \ 


1  Burr.  94. 


We  need  but  recur  to  the   principles  of 

the  feudal  fyftcm,  with  refpe£t  to  the  fitua- 

7  tion 
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tk>n  of  the  leflbr  and  leflee^  in  order  to  place 

the  reasons  of  the  above  conftruftion  in  a 

ftiU  more  accurate  point  of  view.    By  the 

feudal  law  the  pofleffion  of  the  tenant  was 

held  to  be  the  pofleffion  of  the  freeholder '.  '  vi<ie  carter. 

The  freeholder  was  equally  expoied  to  the  ^"ti.  note  i. . 

lofs  of  his  freehold  by  the  aft  of  his  tenant,  cowper,  703*. ' 

as  by  his  own  aft*.     Thus,  if  he  permitted  •ibu. 

himfelf  to  be  diffeifed ';  if  he  aliened  %  if  '  vide  ciib.  t. 

93- 

he  claimed  the  fee,  or  if  he  affirmed  it  to  be  ""  ^ro.  diic  3. 
in  a  ftranger  "^ — in  all  thefe  cafes  the  pofftO-  ^  JButi.  note  r. 
fion  of  the  freeholder  was  liable  to  be  loft.  ^'^'  ' 

The  fame  relation  was  held  between  the 
freeholder  and  tenant,  in  the  transfer  of  the 
pofleffion  and  freehold.      The  delivery  of 
pofleffion  by^  ^feoffment  and  livery  of  feifin, 
was  the  only  thing  neceflary*     Now,  as  die 
tenant  came  in  folemnly  by  the  aft  of  the 
freeholder,  and  as  diere  fubfifted  a  relation* 
fliip  and  privity  between  -  them  %  he  could,  *iwd. 
on  account  of  the  notoriety  of  livery  of  feifin, 
convey  that  pofleffion,  which  was  entrufted 
to  his  care  by  the  frediolder.     So  much  in- 
deed was  the  aftual  tradition  of  the  pofleffion 
rf  the  land  by  publick  invefliture  efteemed, 
diat  whilft  the  tenant  was  in  pojeffion,  the 
freeholder  himfelf  could  not  make  a  feoffment 
with  livery  of  fcifin,  unlefs  the  tenant  gave 

Xi  his 
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yco.  Litt  49.b.  his  conient  ^.    Howe ver>  if  the  tenant  ^ened 
tipfl   *         the  fee,  he  created  a  forfeiture  of  his  particu«> 

lar  eilate,  for  having  betrayed  the  truft  re* 

pofed  in  him>  by  transferring  the  fcifin,  out 

sco«  Lift.  S51.  of  which  his  particular  eftate  was  carved  *• 

I  Biirr.  X09.      In  procefs  of  time,  this  power  of  aliening  the 

fee,  or  creating  a  freehold  by  difleifin,  was 
not  confined  to  a  tenant  for  years.  For  te- 
nants by  elegit,  ftatute  merchant^  flaple,  at 
will,  and  at  fufFerance,  could^  transfer  the 
•Uro*  m.  pi.  freehold  by  a  feoffrnent  and  livtry'of  feifin\ 
^  In  (hort,  all  thofe  who  had  a  polTefllon,  how-^* 

ever  tortious  or  flender  it  might  be,  could  by 
a  feofiinent  veil  an  eftate  of  freehold  in  their 
feoffees :  fuch  were  difleifors,  abators,  and 
kBraa.  ub.  !•  jntruders\    Therefore  Lord  Coke%  in  his 

foL  31.  a.   iqL  ' 

"1^  commentary  Upon  the  afdi  chapter  of  Weftm. 

1  Burr.  93.        ad  (which  givcs  a  writ  oi  novel  diffeifin^  where 

tenant  for  years  aliens  in  fee  by  feofiinent) 
fays,  that  though  the  a£t  fpeaks  of  an  aliena- 
tion by  feo£finent  by  a  tenant  for  years,  yet 
)t  extends  to  tenant  by  ekgity  ftatute  mer- 
chant, ftatute  ftaple,  tenant  at  will,  and  te* 
nant  at  fufferance;  becaufe  all  thofe  have 
a  pjjejjion.  But,  he  adds,  it  is  otherwife  of  a 
iailiffi  for  he  has  no  pojfeffion.  So  if  a  tenant 
for  years  makes  a  leafe  for  life  with  livery, 
remainder  in  tail,  and  the  tenant  for  life  en- 

tcrsi 
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ten ;  not  only  the  tenant  for  life  is  deemed  a 
difleifbr^  becaufe  he  accepts  of  the  livery, 
but  if  after  Ms  death  the  remainder-man  en- 
ters, llich  entry  is  accounted  a  diffeifin  "*.  *  Bro.  diff.  pu 

86>  3* 

It  is  very  clear  frotti  the  authorities  above 

cited,  and  thofe  placed  in  the  mat^in%  that  « Hunt  v.  Barn. 

a  feoffment  by  tenant  for  years,  &c.  has  the  9  h.  6. 4"*'^' 

peculiar  operation  of  creating  a  freehold  by  iifo  cited  iBmr, 

diffeifin.      This    eftate   of  freehoU,    when  ^^^' 

M 

created  by  diiftifin,  is  fufficient  to  fupport  a 

fine  levied  thereon ;  but  unlefs  a  tenant  v  for 

years,  &c.  prevjoufly  makes  a  feoffment,  the 

fine  may  be  avoided  by  pleading  partes  ^is, 

nihil  baiuerunt,    as  was   before  obferved  ^  ^  Sapnu  305. 

However  it  may  not  be  amiis  to  cite  the 

feveral  cafes,  which  confirm  this  do£hrine 

relpeding  the  operation  of  a  feoffment  made 

by  a  tenant  for  years,  &c.  with  a  fine  levied 

thereon.  ^ 

Thus  in  a  cafe  •,  cited  by  Mr.  Knowler  \  « «7  h.  8,  ao. 
Tjehere  ceftuique  ufe,  before  the  ftatute  of  ufes,  *  ^^'9  * 
conveyed  the  ufe  by  bargain  and  Jak^  and 
afterwards  levied  a  fine  to  zjiranger.  The 
quefUon  was,  whether  the  fine  was  not  void  i 
as  neither  of  the  parties  had  any  thing  in  ufe^ 
or  fojfeffion  i  for  by  the  bargain  and  fale  the 

Xj  ufe 
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ufe  wa$  in  the  bargainee;  and  nothing  was 
in  the  bargainor  or  granger.    It  was  arg^« 
that  if  the  fine  was  noit  good^  great  inconve- 
nience would  follow ;  for  that  many  recove- 
ries had  been  fufFered  againft  the  bargainor, 
after  he  had  conveyed  the  ufe.    To/diis  Fitz- 
herbert  replied,  that  it  was  the  foRy  of  pur- 
chafers,  not  to  take  zfeoffinenf  from  ceB:uique 
ufe,    before   the   fine    was   levied :    *fbr   if 
Acy  did,  the  J!ne  would  be  good.   .For  his 
/part,  he  faid,  he  would  never  purchafe  any 
land  without  taking  a  fe^^ent^ ;  'fo  that  he 
'  might  be  in  f^ffiiffim  when  the  fine  ihould  be 
levied ;  for  then  the  fine  would  be  undoubted-- 
ly  good.     In  this  cafe  it  is  obfervibtcj  that 
after  the  bargain  and  fale,  ceftuique  ufe  had 
neither  any  thing  in  the  ufe  or  podeflion; 
and  therefore  he  was  not  to  be  confidered  as 
tenant  at  wiU  to  die  feoffees:  and  yet  Fitz- 
herbcrt  thought  that  if  he   had    prcvioufly 
made  a  feoffment,  this  would  have  created 
a  fiifficient  freehold  to  fupport  the  fine  levied 
to  the  flranger.     The  feoffment  by  the  bar- 
gainor, after  the  bargain  and  fale.  Could  not 
have  been  warranted  by  the  ftatute  i  Rich. 
3.  c.  I.  fuppofing  he  had  made  it  to  the 
ftranger  5  becaufe,  after  that  period,  in  fa<St 
he  was  not  cejluique  ufe.  *  This  cafe,  I  think, 

fhews 
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jBicws  in  a  very  poMJted  mani^er  th^  force  gf 
a  fcQffmcnt  and  livery. 

.    In  rtiP.cafc  of  Whaley  v.  Taqcr;ed*,  where  ^'^  vont.241. 

t    m       r  %  ^     rv*  '     '      T.  Raym.  £19. 

*  kflee  for  years  made  a  teoffoient,  and  le-  vidci  Atk.571. 
vied  a  fine;  the  gueftion  tvas,  whether  th? 
leffor  was  barred  hy  the  fine  and  non-claira 
|i;on?  the  time  the  fine  was  levied  j  or  whe- 
ther \xt  was  included  in  the  fepond  faving  oyf 
the  ftatujte  4  H*  7-  and  Aiould  thereby  be 
allowed  to  clgim  the  lands  five  years  afrerr 
the  e^pjr^tion  .of  his  .term  ?    It  was  refolyed, 
ct^  wh<$n  a  leflee  for  y ear s^  as  well  as  a  iQfiee 
for  Jife,  .levies  a  fine,  the  reverfioner  /hall 
hftve  five  years  tp  make  his  ckim  after  the 
ocpiradon  of  the  teniij  or  life  eflate.     In  this 
cafc^  we  fee,  there  was  no  doubt  fuggeftcd  as 
to  the  validity  of  the  feoffment  in  creating  a 
^e,ehold  to  fupjport  a  fine ;  but  the  fcruple 
W^9   at  what  time  the  feoffment  and  fine 
Ihoijd  bar  the  reverfioner  of  his  intereft  ? — 
Agreeable  to  the  doArine  in  this  cafe,  the 
Lord  Chancellor  Hardwicke,  in  the  cafes  of 
Shields  V.  Atkins  *",  and  Earl  of  Pomfrct  y,  ^  3  Atk.  ^^i. 
Lord  Windfor^  was  of  opinion,  that  if  a   'aVc2cy,48u 
Ifjlfce  for  years  or  at  will  makes  a  feoffment 
.with  livery,  and  then  levies  a  fine,  it  will  be 
a  bar  after  five  years  run  beyond  the  title  ac- 

X  4  crued» 
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»Ci».uw  crued.  Lord  Coke"  alio,  in  (peakii^  of  i^ 
Tiaas,  126.  copyholder  (who  is  in  the  nature  of  a  te- 
nant at  will  to  the  brd)  fays^  if  a  copyhold- 
er  makes  a  feoffment  in  fee,  and  the  feoffee 
levies  a  ^ne,  with  proclamations^  and  Qve. 
years  pafs>  the  lord  is  barred. 

I 

But  where  a  tenant  at  will,  copyholder,  or 
leflce  for  years,  makes  a  feoffment,  and  le« 
vies  a  fine^  and  ftill  continues  in  fojejfm^ 
paying  rent,  and  performing  the  fervices,  thi$ 
will  be  accounted  a  fraudulent  circumftancCj 
and  prevent  the  feoffment  and  fine  fi'om 
barring  the  owners  of  the  inheritance.  Thus, 
•  jCo.77.i.     in  Fcrmor's  cafe",  where  R.  F.  feifed  of  the 

.0  •         •  • 

manor  of  S.  leafed  fome  lands,  parcel  of  the 
laid  manor,  to  J.  S.  for  years j  who  alfo  was 
poffefled  of  other  lands  at  the  will  of  R.  F. 

•  •  •      *  • 

and  held  lands  of  the  faid  manor  by  copy  of 
court  roll,  J.  S.  made  a  feoffment  widi 
livery  to  C.  for  life,  and  then  levied  a  fine 
with  proclamations.  J.  S.  continued  all  the 
time  in  pofleflion,  and  paid  the  rents  to  R.  F. 
And  it  was  relblved,  that  as  the  feoffment 
was  made,  and  as  the  fine  was  levied  by 
fraud  and  covin,  the  owner  of  the  fee,  viz. 
R.  F.  Ihould  not  be  bound  by  the  five  years 
non-claim. 

Though 
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Though  a  feoffment  by  tchant  for  years^ 
&c«  wiU  create  a  freehold  by  dilleifin*  which 
eftate  of  freehold  will  fupport  a  fine,  yet  it 
has  been  lately  determinedi  that  a  feoffment 
by  a  tenant  in  tail  in  remainder  will  not  create 
Jucb  an  eftate  of  freehold,  as  can  fupport  a 
common  recovery.    Thus,  in  a  cafe  %  where  A.  JJL^'^Atk 
was  tenant  for  life,  with  remainder  to  his  firft  ▼•  h«^- 
and  other  fons,  reverfion  to  himfelf  in  fee,  Cow|.  6«j. 
with  a  power  of  appointing  a  jointure  to  any 
after-taken  wife  i  A.  married  J.  S.  and  pur- 
fuant  to  his  power  limited  the  lands  to  the 
faid  J.  S.  for  her  life,  as  a  jointure.    A.  by 
his  will  devifed  the  reverfion,  expeftant  upon 
the  eftate  tail,  to  J.  D.  and  then  died,  leav*- 
ing  B.  his  eldeft  fon.     B.  entered  on  aU  the 
eftate  by  virtue  of  the  limitation  to  the  firft 
and  other  fons,  excepting   that  part  which 
was  limited  to  J.  S.  for  life  by  Way  of  join-, 
ture.    J.  S.  being  in  poflefilon,  an  eje£tment 
was  brought  againft  her  on  the  feveral  de- 
mifes  of  B.  and  J.  W.  for  recovery  of  the  pre- 
miffes,  which  fhe  held  by  virtue  of  the  limi- 
tation under  the  power  given  to  A.  when  a 
verdict  was  given  for  the  plaintiff,  on  which 
judgment  was  entered,  and  a  writ  of  habere 
facias  pojfejfionem  executed.     B.  being  thus  in 
poffefllon  under  the  verdift,  made  a  feoffment 

with 
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vhb  liyery  of  feifin  tQ  p.  4(i  order  to  ma^pc  a 
tcxjaat  to  tfec  fr^cij^s  for  the  purppfc  of  fui^- 
faring  a  recovery  to  thp  ijfc  of  B.  ^is  btyiy 
and  affigns  for  everj  which  wcovery  w.a# 
fuffered  acxrorcJiugly.  After  the  death  of  B. 
y^khout  iffue^  J.  S.  the  joiiitrefs  brought 
her  ejedtxnent  againft  the  heir  at  law  of  B* 
for  the  TiELCpv^ry  of  her  jointure*  A  vcrdift 
was  given  for  the  plaintiff,  and  judgment ecn- 
jered  .tbereonj  and  J,  S.  reftpred  to  the  ppe- 
mi0es«  The;qveftion  w^,  whether  the  .^c- 
covery  was  properly  fufFeredi  .that  is  to  fay, 
whether  there  was  .a  good  tenant  to  the  pr^r 
0pe  ?  Lord  M^nsfieldj  in  deliverir^  :the  re« 
folution  of  the  court,  held,  that  the  recpyc.iy 
was  not  duly  fuffered :  that  the  taking  pof* 
feiSon  by  B.  under  the  judgment  in  the 
cjeftment,  did  not  of  irielf  create  a  difleifm  of 
the  freehold.  The  poficffion  acquired  there- 
by was  only  a  naked  one.  That  the  koSr 
ment  by  B.  when  in  poffeflion  under  the 
judgment  in  the  ejeftmcnt,  did  not  create  an 
a^ualciksLte  of  freehold  by  difleifm,  but  an 
eftate  of  freehold  merely  at  the  ek£lion  of 
the  perfon  fuppofed  to  be  difleifed.  The 
judges  in  this  cafe  feemed  anxious  to  diftin- 
guifh  the  difleifin  created  by  the  feoffment 
from  an  aHual  dilTcifin  in  order  to  avoid  the 

recovery  i 
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recovny  j  which  indeed,  if  efiabliihed,  would 
overturn  a  rule  of  law,  viz.  that  a  tenant  in 
tail  in  rmMhtder  cannot  iufier  a  recovery 
widiout  the  concurrence  of  die  tenant /(?r  Ufa. 
Therefore,  to  niake  uie  of  the  emphatic  ex* 
preffion  <^  Lord  Mansfield^  '^  If  this  queftion 
^^  had  been  agitated  in  an  adver/ary  real 
*<  adion,  upon  a  plea  that  D.  was  not  tenant 
^^  to  the  freehold,  it  would  have  been  ad- 
^^  judged,  from  the  law  and  artificial  leacniig 
^^  of  tenures,  that  he  could  not  be  fo  confi- 
*^  dered.    If  the  queftion  had  been,  whe^ 
^'  ther  tenant  in  tail  in  remainder  ihould  by 
^^  fuch  injurious  entry  and  feoffment  acquire 
"  a  benefit  to  himfclf,  to  the  prejudice  of  the 
^^  reverfioner ;  it  would  have  been  adjudged, 
^'  &om  eternal  principles  of  juftice,  that  an 
**  aft  founded  on  wrong  fhould  w/,  by  vir- 
"  tuc  of  the  crime  itfdfj  become  legal  for  the 
^^  author's  advantage.   And  now,'\ added  his 
LonUhip,  ^^  it  is  agitated,  when  common 
**  recoveries  are  e(tabli(hed  as  a  Jpeties  if 
''  alienatitm :  and  the  quefiaon  is,  whether  the 
*^  rule  of  law,  which  requires  the  concur- 
**  rence  of  the  owner  of  the  fiWl  eftate  for 
''  life,  IhaU  be  overturned  ?"    To  which  it 
is  anfwered,   "  *Tis  better   to  fubvert   the 
**  rule  direStfyy  than  fufFcr  it  to  be  done  by 

"  zjecret 
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^  a  Jeeret  htjurious  entry,  and  feoffment.^ 
Upon  this  ground  alone  I  apprehend,  with* 
cut  recurring  to  the  refined  diftinftiens  be- 
tween ailuai  difleifins,  and  difleifins  merely 
at  die  eleffim  of  the  parties,  the  reco* 
yery  mi^t  have  been  fet  afide,  according  ta 
the  principles  laid  down  in  Fermor's  c^*^ 

It  appears  to  me,  that  the  original  nodon 
of  a  diileifin  at  eleSfion  arofe  from  the  cir- 
cumftance  of  a  man's  fuppofing  himfelf  to  be 
difleifed,  when  in  faSt  he  was  not^  for  the 
fake  of  entitling  himfelf  to  the  eafy  and 
CiHiimodious  remedy  of  aflife  oi  novel  dijfeijm 
(which  was  the  common  method  of  trying 

f  t  BwT.  ito.    titles,  till  the  cjcftment  came  in  ufe ')  inftead 

of  being  driven  to  die  more  tedious  remedy 

^  J  Com.  ifo,    of  a  writ  of  entry  \    The  remedy  by  affife  of 

novel  diffeijin  was  introduced  to  redreis  aSual 
diiTeifins  recendy  committed  :  the  &cility  of 
this  remedy  induced  others,  who  were  wrong- 
fully kept  out  of  the  freehold  (though  not  by 
an  adual  diffeifor)  to  allow  or  fuppofe  them- 
felves  to  be  difleifed,  merely  on  account  of 
the  remedy.  So  that  in  trudi  the  original 
aft,  committed  by  the  wrong-doer,  was  not 
in  itfelf  a  diffetfiny  unlefs  the  party,  fuppoied 
to  be  injured,  eleSled  it  to  be  fo.     I  fhall  here 

quote 
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«uoce  the  words  of  Mr.  Butler',  in  his  Very  » Buti.  not*  t* 

^  *  '  »  '     Co.  Lict.  130.  b. 

learned  oote  ppon  this  fubjeft,  which  explain  ^»^^  foi. jj?-*- 
the  diftin£tion  alluded  to  in  a  very  clear  man- 
ner. ^*  By  a  diffeifin,"  fays  he,  **  at  the  eleftion 
^  of  the  party  js  not  to  be  underftood  an  afl, 
*'  which  in  itfelf  is  a  difleifin,  but  which  the 
^^  party,  (uppofed  to  be  diileifed,  may,  if  he 
^'  pleafes,  coofider  as  not  amounting  to  a 
<*  difleifin :  on  the  contrary,  every  ad  which 
^^  is  fufcepdble  of  being  made  a  difleifin  by 
*^  eleAion,  is  m  difleifin,  till  the  party  in 
^^  queftion  by  his  ekftion  makes  it  fuch." 
As  an  inftance  of  this  kind  of  difleifin  at 
deftion,  in  the  cafe  of  Blundel  v.  Baugh%  'w.;ones»3t5, 
the  judges  held,  that  if  a  tenant  at  will  makes  cafes  citod 
a  leafe  for  years  rendering  rent,  and  he  i»,  ii>  ' 
enters,  and  pays  rent,  that  can  be  no  dif- 
&ifin,  unlefs  at  the  elefiiion  of  the  firil  leflbr. 
In  this  caie  the  original  a£t  by  the  tenant  at 
will,  viz.  the  making  the  leafe  for  years, 
was  not  of  itlelf  fufiicient  to  create  a  difleifin; 
but  if  the  firfl:  leflTor  had  feigned  himfelf  to 
be  difleifed  for  the  fake  of  the  remedy,  then 
it  would  have  become  a  diflfeifin  upon  the 
deftion  of  the  firft  leflbr.  It  follows  from 
this  idea  of  a  diflfeifin  at  the  eleSion  of  the 
party,  that  every  adt,  which  immediately  of 
itfelf  Cf^eates  a  diflfeifin,  muft  be  coofidered 
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as  an  aSfual  difleifin.  Now  the  (eottiMtX 
of  a  tenant  for  years^  at  wiD)  &c.  had  die 
peculiar  force  of  creadng  an  ifmnidiati  eflate 
of  frediold  in  the  feoffee^  with  all  the  rights 
and  incidents  annexed  to  it^  the  cftate  of 
the  feoffee  becaoie  imnte^atefy  fui^edk  to 
dower  and  cusxcfy,  and  the  defcenc  upon 
the  heir  immediatefy  took  away  the  entry  of 
t  Bull.  note,      ^^c  difTeifce  ^    That  a  fcofihicnt  by  tenant 

Co.  Litt.  330.0.  ' 

wider  foL337.a.  foj.  years,  &c.  hody  and  indeed  ba$  to  this 

day>  the  force  of  creating  dSi  aStual  eftace  of 
freehold  by  difTeifin,  is  a  pointj  I  tfa^iki 
pretty  clearly  fettled  by  the  authorities  be- 
fore recited.    Indeed,  the  judges,  in  deliver^ 

»cowp.  70J,     ing  their  opinions^   in  the  above  cafe  of 

Atkins  V.  Horde,  faid,  that  where  the  books 
fpeak  of  an  a<9:ual  difleifui  created  by  the 
feoffment  of  a  tenant  for  years,  &c.  it  muft  be 
underftood  of  feofiments  of  ^Idy  attended 
«^ith  livery,  and  an  aJSfual  tranfmutation  of 
the  pofTefTionj  but  that  conveyances  had 
now  languifhed  into -a  met;e  farm^  and  had 
loft  their  efficacy  mA/olemniiy.  According  to 
this  opinion  of  the  judges,  we  are  led  to  be- 
lieve, that  they  thought  a  feoffment  by  a 
tenant  for  years,  &c*  would  not  at  this  day 
transfer  an  a^ual  eftate  of  freehold  by  difleiiin 
10  the  feoffee.    But  Mr.  Buder,  in  the  ex«- 

cellent 
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celknt  hot*,  To  frequently  referred  to,  has 
endeavoured  to  prove  (and  I  think  fuccefi- 
ftlUy)  that  feoffrtients  frorri  the  time  of  Henry 
tSie  fecond  (^hich  is  prior  in  point  of  time 
t6  the  iilftaiicM  given  by  thejudges  as  c&les  of 
&ld  feoffhichts)  to  the  prefent  period,  have  itof 
been  made  v^ith  any  other  fdemnicies,  than 
riiofe  with  which  they  are  made  at  prtfent  i 
arid  of  courfc  the  operation  and  efficacy  uni- 
verfally  allowed  them  by  courts  of  judica- 
ture, arid  writeirs  of  audiority,  h%>m  that  mo* 
narch's  rcign,  muft  bfe  afcribed  to  them  now. 
Mr.  Butler  conchides  his  dilRrtation  on  this 
fubjefl:  by  cfcferving,  that  from  the  authority 
of  Brafton  aifid  odiers,  the  difleifin  produced 
hf  fecffmettts  muft  be  underftood  to  be  an 
Maud  dilTeilin,  arid  not  a  difleinn  merely  at 
the  tkSHoh  of  die  party.  That  however 
flendfer,  bare,  or  tortious,  Ae  pofffeffion  of 
Ale  feoffor  b,  hb  feoffment  neceflSirily  and 
unavoidably  vefts  the  freehold  in  the  fcofFec, 
till  the  difleiiee  by  entry  or  action  reilores 
his  pcKRffion.  And  that  a  fine  may  be  levied 
eC  or  common  recovery  fiiffered  upon,  this 
eftate  of  freehdld  by  difleifin;  which  feoff- 
ftl^nt,  fine,  and  recovery,  will  in  procefs  of 
lime  bar  the  owner  of  the  freehold  and  in- 
heritance* 

9  There 
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I'here  is  a  cafe,  diat  muft  occafioiuffif 
tome  before  profeffional  gentlemen,  which  is 
principally  founded  on  the  learning  of  dif- 
ieifins :— Suppoiie  A*  to  be  poflefled  of  a 
term  of  looo  years^  under  a  decree  of  fore* 
clofurcj  made  perhaps  50  or  100  years  ago : 
and  on  account  of  the  great  length  of  time 
fince  die  term  was  firfl:  cieated,  it  b  impof- 
fible  to  afcertain  the  owners  of  the  reverfioA 
in  fee :  In  this  cafe,  if  A.  the  termor  is 
defirous  of  obtaining  the  freehold  and  in-» 
heritance,  and  for  the  reafons  jud:  given  he 
cannot  legally  purchale  the  reverfion,  he  may 
by  a  feofiment  and  fine  abfolOtely  acquire 
the  fee :  and  as  the  reveriioner  is  here  un<-^ 
known>  and  as  there  is  no  paying  of  rent,  or 
the  like,  which  would,  according  to  Fermor*& 
•AVcze3r,48i.  cafe,  admit  the  pofleflion  of  the  reverfioner, Z', 

there  can  be  nothing  to  obiboid  the  full 
force  and  operation  of  the  feofimcnt  and 
fine* 

In  a  cafe  of  this  kind,  it  feems  advifable 
that  the  term  fhould  be  previoufly  affiled 
to  an  indifferent  perfon;  that  there  fhould 
then  be  a  feoffment  with  livery  of  feifini 
after  that,  a  fine  fhould  be  levied ;  and  then, 
by  a  third  deed,  reciting  the  afTignment, 

feo^ment. 
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fcoflfment,  and  fine,  the  ufes  of  the  feoff^ 
ment  and  fine  (hould  be  declared,  and  it 
fhould  be  alfo  declared^  that  the  term  was 
afligned  to  attend  the  i  herirartce,  not  gene- 
rally, but  as  acquired  by  the  feofiment  and 
fine. 

The  term  may  in  this  cafe  be  afligned  ab-» 
folutely  without  any  trufts  declared  in  the 
deed  of  afllgnment,  leaving  it  to  the  fubfe-^ 
quent  deed  to  dlreft  themj  or  it  may  be 
afligned  in  truft  for  fuch  perfon  or  perlbns 
as  the  aflignor  (hall  appoint,  and  in  default 
of  fuch  appointment  in  truft  for  the  aflignon 
Either  cafe  will  efFeftually  fervc  the  purpoies 
of  the  afllignment  If  no  trufts  arc  declared 
in  the  deed  of  aflTignment  (as  the  ftatute  of 
frauds  prevents  any  redild/ig  truft)  when  th^ 
aflignor  makes  the  feoffment,  he  docs  not 
make  it  as  being  in  poflSfffioh  under  the 
term  (for  that  he  has  abfolutely  transferred  to 
another)  but  as  having  an  aftual  poflfeflion^ 
without  having  apparently  any  legal  or  equit-' 
able  title  to  the  lands.  For  after  the  aflign- 
fnent  he  has  Certainly  no  right  to  the  fofejfion, 
but  muft  be  confidered  as  a  wrongful  with* 
holder''*  In  this  cafe  then  it  is  very  clear,  *VideiBurr. 
that  the  feoffment,  which  acquires  the  tor- 

Y  tious 


tious"^frcdi6id,  docs  not  forfeit  the  term  vdbd 
in  the  aflignee :  confequendy^  if  the  dlate  of 
freehold^  as  acquired  by  the  feoffinent,  (hould 
be  avoided  by  the  entry,  of  the  reverfioncr, 
ftill  the  term  will  remain  unforfeited*  So 
if  the  afllgnor  made  the  feoffment^  as  being 
ceftuique  truft  of  the  ternn>  ftill  the  feofiment 
cduld  work  nd  forfeiture  of  the  kgd  eftatc 
of  the  trufteCj  as  I  have  endeavoured  to  ex* 
T  supii,  41  to     pi^in  elfcwherc  ^ 

It  would  be  unneceflary  to  dwell  upon  the 
utility  of  the  alGgnment  of  the  term,  in  pre- 
venting a  forfeiture  of  it  by  the  feofixnenc 
It  is,  however,  farther  o^fervable,  that  if 
the  feoffor  had  pot  previoufly  made  sm  affign-^ 
ment,  the  feofiment  would  have  extinguiihed 
the  term.  For  in  fuch  a  cafe,  the  term 
would  have'  pafled  by  the  feofFmeot  and 
livery  from  the  termor  \  and  yet  it  would 
not  have  been  transferred  to  the  fiofftiy  for 
the  y>^  pafled  to  him :  neither  could  the  fiift 
« Tenk.  Cent.     Icflor  or  rcverfioncr  havc  it  '•  I 

a  I  Atk.  57J.         Lord  Hardwickc  *  laid  it  down  as  a  rule, 

*'  that  a  fine  levied  by  a  termor  for  years  is  a 
^'  forfeiture ;  but  the  reverfioner  has  five 
"  years  after  the  expiration  of  the  term  to 

**  enter.** 
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♦'  enter."  The  call  of  Whalcy  v.  Tankard  *  » sgpnu 
agrees  widi  this  opinion :  &r  both  {peak  of 
the  forfeiture  incurred  by  the  Uffee  himielC 
But  Lord  Coke,  in  Margaret.  Podgcr's  cafe  %  *9C«-  '«s'». 
ieems  to  make  a  diftin£lioQ,  jwhere  the  l(^ee 
for  years^  and  the  leffir  are  kotb  difleiled>  and 
a  fine  is  levied  upon  fuch  newly-acquired  - 
eftate  by  difleifin  s  for  in  this  cafe,  he  fays^ 
that  aiter  five  years  run  upon  thf  fine  from 
the  time  it  was  levied^  the  leflee  and.Jeflbr 
are  both  barred  by  the  non- claim.    Now  if 
this  di(Un<5tion^of  Lord  Coke  be  true,  then 
whether  the  feofibr  in  the   principal  caie 
makes  his  feoffment  as  cejiuique  truft  of  the 
term  (in  which  cafe  he  would  be  tenant  «/ 
will  to  the  truftee)  or  whether  he  makes  it 
as  a  fffroHgful  witbolder  or  d^itracr^  after 
an  abfolute  alTignment  of  the  term,  in  either 
cafe  he  not  only  diffeifes  the  reverfionerj  but 
alfo  the  eftate  of  the  truftee  ^  or  termor :  and  <  Vide «  Veiey, 
then  if  a  fine  is  levied  upon  this  elbite  of     '' 
freehold  by  diflelfin,  and    five  years    pafs 
without  any  cUimi  the  reverfioner  will  be 
barred  of  his  entry.   J,  muft,  however,  ap- 
prize the  reader,  that  the  diftihdion  made 
by  Lord  Coke,  in  Margaret  Podger's  cafe, 
has  been  denied  to  be  law  upon  the  authority 
of  the  cafe  of  Whaley  v.  Tankswd%  Though  •  videiVeai. 

Y  2  indeed  "^ 


} 
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indeed  diere  appears  to  me  Co  be  a  ;materiai 
diftinftion  between  the  two  cafes.  This 
diftin6tion  was  recognized  by  the  court  in 
the  fame  cafe  of  Whaley  v.  Tankard,  who 
faid,  that  in  that  cafe  the  leflee  came  in  with 
frhity,  and  was  trufted  with  the  pojfeffion: 
but  that  in  the  cafe  cited  by  Lx)rd  Coke, 
the  difleifin  was  committed  without  the  cm^ 
Jent  of  the  leifee.  Even  fuppofing  the  term 
had  not  been  previoufly  afligned,  and  the 
feoffor,  as  termor  for  years,  had  made  the 
feoffment,  yet  there  docs  not  fecm  to  be  foch 
a  privity  between  the  termor  and  revcrfioner 
in  this  cafe,  as  to  bring  it  within  the  reafims 
of  Termor's  cafe,  or  that  of  Whaley  v. 
Tankard.  In  this  cafe  the  termor  comes  in 
by  a  decree  of  the  court,  and  is  not  entrujied 
with  the  pofleffioiji  Whilft  indeed  the  equity 
of  redemption  continued,  there  fubfifted  a 
privity  between  them  as  mortgagor  and  mort- 
gagee J  but  the  decree  of  foreclofure  entirely 
deftroyed  that  privity.  I  fliall  conclude  by 
U  Atk.  631.     ciring  the  apinion  of  Loid  Hardwickc  \  who 

faid,  if  a  man  purchafes  an  eftate,  which  he 
fees  himfelf  has  a  defefl  upon  the  face  of  the 
deeds,  a  fne  levied  will  be  a  bar  1  for  the 
defeU  upon  the  £ice  of  the  deeds  is  often  the 
occaften  of  the  fine's  being  ievied.^ 

It 
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It  may  not  be  unacceptable  to  fubjoin  the 
form  of  an  antient  deed  of  feoffment  in 
£ngli(h^  with  a  declaration  of  the  uje  to  the 
feoffee^ 


Know  all  men  by  thefe  prefents.  That  I 

William  Hajfwell,  of ,  in  the  coimty 

of  Middlefex>  gentleman^  for  and  in  confide- 
ration  of  a  certain  fum  of  money,  have  grant* 
ed  and  enfeoffed^  and  by  thefe  prefents  do 

confirm  unto  John  Hannay,  of — ,  in 

the  county  of  Middlefex,  afbrefaid,  gentleman, 
and  to  his  heu-s  and  afligns^  all  thoic  mef- 
fuages,  lands,  tenements,  and  hereditaments, 
fituate  and  being  \the  parcels^  fcf^ .  Jbould  be 
here  injerted^  and  dejcribed^  with  all  and  every 
of  the  appurtenances  thereto  belonging,  or 
in  anywife  appertaining,  to  have  and  to  hold 
the  faid  melTuages,  lands,  tenements,  here* 
ditamcnts,  and  premifles,  with  their  and 
every  of  their  appurtenances,  unto  the  faid 
John  Hannay,  his  heirs  and  afllgns,  to  the 
only  uie  and  behoof  of  the  faid  John  Hannay, 
his  heirs  and  affigns  for  even  And  I  the 
faid  William  Hartwell,  my  heirs  and  afiigns^ 
will  warrant,  and  for  ever  defend  the  afore-* 
faid  mefluagcs,  lands,  tenements,  heredita* 
ments,  and  premifiSes,  hereby  conveyed,  or  in-» 
tended  fo  to  be,  with  the  appurtenances,  unto 
the  faid  John  Hannay,  his  heirs  and  afiigns, 
againft  all  and  every  perfon  or  perfons 
whomfocvcn     In  witnete  whereof  I  have 

y  3  hereunto 
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Jieitxinto  fet  my  hand  and  feal,  this  — 
of >  in  the  year  of  our  Lor4  - 


tt^tm 


Signed,  fealcdj  and 
delivered^  in  the 
prefence  of 

Livery  of  Seifin  mdor/eJ. 

Jidem. — On    the    day  and   year  above* 
mentioned,  he,  the  faid  William  Hartr 

well,  [or  A.  B.  of ,  gentleman^ 

by  virtue  of  the  power  and  authority 
to  him  given  by  the  within -named 
William  Hartwell]  did  enter  into  and  ' 
upon  the.  premiflcs  within  mendoned 
to  be  conveyed,  and  take  and  deliver 
quiet  and  .peaceable  poflelTion,  and 
livery  and  feifin  thereof  to  Johq 
Hannay  [or  to  D.  E,  authorized  and 
appointed  by  him '  to  take  and  receive 
the  fame]  according  to  the  force  an^ 
cfFeA  of  the  within-written  deed,  in  the 
prefence  of  u^^ 


GRANTS, 


r 
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GRANTS. 


NOTHING  could  be  more  fimple,  arid 
at  the  iame  time  better  adapted  to 
transfer  the  poflelTion  of  lands^  than  the 
antient  conveyance  by  feofFment  and  livery. 
But  the  nature  of  the  feudal  fyftem  foon 
obliged  men  to  contrive  other  modes  of  • 
affurance  for  the  purpofe  of  conveying  fuch 
^cies  of  property,  as  could  not  be  aliened 
by  livery  of  feifin,  or  the  mere  delivery  of 
poiTeflion.  Thusj  according  to  the  feudal 
dodrines^  the  lord,  upon  giving  lands  to  a 
feudatory,  ftill  refcrved  to  himfelf  fervices 
either  expreffed  or  implied :  from  which  cir- 
cumflance  the  lord  was  faid  to  be  feifed  of 
a  feignory,  whilil  the  feudatory  or  tenant  had 
the  feud,  or  the  pofleffion  held  by  feudal 
fervices  *.  This  pofleffion  or  feud,  the  feu-  » Wrighi'iTeii^ 
datory  might  by  permiffion  of  the  lord  trans- 
fer by  public  inveftiture,  or  livery  of  feilin ; 
and  fo  the  lord  on  the  other  hand  might  with 
the  permiflion  of  the  tenant  convey  his  feig- 

y  4  nory. 
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lioiy.  But  then  this  fe^oiy  could  not  bo 
transferred  by  livery  of  feifin,  becaufe  it  was 
a  thing  whereof  no  poilefiion  could  be  had« 
So  too  after  the  feudal  law  permiaed  aliena- 
tions in  fee,  for  Jife^  or  years,  the  tenant  or 
feudatory  thought  it  advantageous  to  carve 
leflcr  or  particular  eftates  out  of  the  feifin  of 
his  original  feud,  whereby  he  referved  to 
himfelf  the  reverfton  \  or  perhaps  in  parang 
with  the  whole  of  his  feud,  he  in  return  fe* 
cur^d  to  himfelf  a  rent  charge  5  or  |n  making 
leafes,  he  referved,  an  annual  rent,  &c*  In 
thefe  cafes,  as  in  that  of  the  feignory,  neither 
the  rent  nor  reyerfion  could  be  granted  by 
livery  of  feifin,  for  of  thtfe  things  no  poflTct 
fion  could  be  taken.  Now  in  order  to  con- 
vey this  fpecies  of  property,  and  to  fupply 
the  notoriety  of  livery  of  feifin,  it  was  thought 
that  the  delivery  of  the  deed,  which  contained 
the  intention  of  the  parties  (the  one  of  parting 
with,  and  the  other  of  receiving  the  property) 
was  the  bell,  and  only  method  to  cfFedluatc 
that  purpofe.  Upon  this  account  all  Hich 
kind  of  property,  whereof  no  adtual  poffcfTion 
could  be  taken,  was  faid  to  lie  in  grant  j  fuch 
as  feignories,  rents,  fervices,  reverfions,  com- 
mons  in  grofs,  tithes,  &c.  which,  in  contradif- 
tindion  to  r^^r^tf/ hereditaments,  were  caUed 

incorporeal 
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incorfweal  h^editaments,  bccaule  they  wanted 
the  fubftancial  and  permanent  quality  of  land, 
houfesj  wood>  &c. 

The  conveyances  by  feofFment  and  grant, 
were  the  two  original  and  principal  convey- 
ances at  the  common  law  for  conveying  the 
two  ipecies  of  property  above  alluded  to. 
A  grant  may  properly  be  dAined  to  be,  a 
gift  in  writing  of  fuch  things  as  cannot  pais 
by  lively  of  feifin.  Before  the  ftatute  29 
Car.  2.  it  was  faid  to  be  a  gift  of  fuch  things 
as  could  not  pals  by  word  only  without  any 
writing,  as  rents,  rcverfions,  &c.  Taking  it, 
however,  in  this  fenfe,  all  conveyances  by  the 
king,  and  bodies  polidck|  were  properly  ^««f/xi 
for  they  could  not  convey  but  by  a  deed^.  *w«ft.sytnK 
So  alfo  the  term  grant  may  in  its  commod  ^  *  '  **** 
acceptation  be  applied  to  a  feofihicnt,  fine,  re- 
covery, bargain  and  fale,  leafe  and  rdeafe, 
&c.  But  grant  in  itst  tnie  meaning  muft  be 
underftood  of  a  conveyance  of  incorporeal 
Jiereditaments.  In  this  fenfe  alone  I  Ihall 
confider  it  in  the  enfuing  pages. 

The  mode,  which  I  fhall  adopt  in  treating 
this  fubjeft  will  be  to  confider,  ift.  \Vhat 
things,  which  do  not  lie  in  livery,  arc  allowed 

bjr 
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by  thelaw  to  be  grancecl>  or  transferred  from 
One  fnan  Co  another.  2dly«  What  are  the 
peculiar  properties  of  fuch  things  as  lie  in 
grant,  jdly.  By  what  operative  words  they 
will  pais.  And,  lailly,  the  nnanner  in  which 
Itverlionsj  and  rents,  &c.  are  granted^ 

.  If  a  nnan  has  conmion  in  grofs  of  pafture 
Jans  number  giiuited  to  him  in  fee  by  deed,  it 

is  laid,  that  the  grantee  may  grant,  or  transfer 

it  to  another,  becaufe  th^  word  heirs  implies 

<aiiou.ab.46.  affiffis\    But  even  now  a  Cbmmon  in  grofi 

Jms  number    lor.  life   or  years^  cannot  be 

granted  over,  unlefs  the  grant  had  been  to  the 

*  Perk.  f.  103.   firft  grantee,  and  his  affigns^.     However, 

•  2  RoU.  ab.  46.  Rolle  makes  a  qusere  as  to  this  cafe  %     Conv 

mon  of  pafture  for  a  certain  number  of  cattle 

'is  transferrabk  without  the  word  <^^;r^  added 

'Perk.!.  303.   in  the  firft  grants    The  difference  then  in 

thefe  cafes  is  between  common  of  pafture 

* 

i^itb^  and  without  number.     It  is  held,  that 
the  grantee  of  a  common  may  grant  it,  be- 
fore he  has  had  feifin  thereof,  becaufe  by  the 
CiRoii,ab,47.  grant  he  is  feifed  of  the  freehold '% 

The  conveyance  by  which   common  of 

pafture  in  grofs  may  be  granted,  is  a  grant  at 

«» Litt.  f.  6 T  7.     oMnmoo  law  ^  i  or  common  of  pafture  may  be 

Weft.Symb.        ^  .  -n,    j 

pi.  I.  f.  a94«  extinguiihea 
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^dngui&ed  by  a  rekafe  to  the  tenant  of  the 

land '.     It  was  faid  by  Crew,  C.  J.  that  com^  'Shep.  t.  319. 

fmm  for  bcafts  might  be  linmited  to  gfes^;  ^w.joncs, 

118. 

whereas  Dodderidge  ^  was  of  opinion  in  the  ^  i»>i<i.  117. 
fam^  cafci  that  commons  could  not  be  granted  Bro.  ab.  tic. 
to  ft  ufe,  quia  ipjo  ufu  confumuntur  i  if  this  pL  10. '   ^ 
latter  opinion  be  law,  then  common  in  grols 
cannot  be  pafTed  by  a  bargain  and  fale,  or 
*  covenant  to  ftand  feifed.     However,  it  feems,^ 
widiout  doubt,  that  common  when  conveyed 
with  landsi  may  pafs  with  the  lands  by  either 
of  thofc  conveyances  *,  and  indeed  lands  can-  *  vid«  vresu 
not  pais  without  the  common,  which  is  apperi-  f.  39^- 
dant  to  it ".     So  a  common  in  grofe  certain  «»  pcrk.  f.  104, 
*iBay  be  granted  by  a  fine  %  though  not  by  a  ■  i  cmifc^  i%u 
f»>mmon  recovery ",  • »  cruifc,  its. 

Pig.  Rec.  96. 

A  corody  certain  (fecus  as  to  a  qorody  un-^ 
ftrttdn^)  and  rents,  or  icrvices,  are  grantable  p 2R0u.ab.45. 
over  in  fee,  for  life,  or  years  '^.  A  rent  may  q  shcp.  t.  437. 
be  granted  before  the  grantor  is  feifed  of  it ; 
as  if  a  leafe  be  made  to  begin  at  Eafter,  and 
before  that  time  the  lefl^  grant  his  term  to  a 
ilranger,  this  grant  is  good  '•  But  if  a  man 
grancs  a  rent  out  of  the  manor  of  Dale,  when 
he  has  no  property  therein,  and  ajfterwards 
he  purchafos  the  manor,  yet  ftiU  the  grant  of 
the  rent^  as  it  was  void  in  the  beginning,  fhall 

never 


1  RoU.  ab.  45* 


^  Perk.  f.  91. 
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» Perk.  f.  65.     never  take  effeft  '•    But  though  a  man  can^ 

not  by  a  prejent  grant  charge  thofe  lands 
which  he  has  not  at  the  time  of  the  grant, 
yet  if  a  man  grants  the  reverfion  of  an  acre 
of  land^  when  he  has  nothing  in  the  land,  bf 
a  fine  executory^  and  afterwards  the  reverfion 
is  purchafed  by  him,  the  grantee  may  in  this 
cafe  enter  when  the  reverfion  falls,  or  have 

<ibM.««.         execution  thereof  by  z  fcire  facias  \    So  a 

grant  of  a  rent  charge  to  be  iffuing  out  of  a 
reverfion  expedant  on  a  particular  eftate  is 
good  to  charge  the  lands  after  the  death  of 

»ibid*9»,         the  tenant "".     But  no  rent  can  be  refervcd 

upon  the  grant  of  incorporeal  hereditaments, 
nor  out  cf  a  rights  as  if  a  diffeifee  releafe  to»a* 
difTeifor,  rcferving  a  rent,  the  re£rvation  13 

w  Co.  Lilt.  M4*  void  ". ' 

Rents  may  be  refcrved  on,  or  created  by,  a 

^  2  Roll.  ab.  is.  fii!c  executed ',  bargain  and  fale  ^,  common 

•  aco/eV.^b.*'*  recovery*  (not  only  out  of  the  pofleffion  of 

vaug'h.  s*.       the  recoveree,  but  of  ceftuique  ttfe)  leafc  and 

» %  Vent.  x6o.    relealc,  or  covenant  to  ftand  feifcd  \ 
266. 

^aComin.»9o.       Vefted  remainders  may  be  granted  \  But  by 

the  common  law,  if  there  had  been  a  devife 
of  a  term  to  A.  for  life,  remainder  to  B. ;  here 
B.  could  not  in  the  life-time  of  A.  grant  his 

remainders 
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remainder  j  becaufe,  as  A.  might  outlive  the 
tcrm>  It  was  an  uncertain  event,  whether  B. 
mi^t  ever  come  in  pofieifion  under  the  term, 
which    uncertainty,  or  poffibility   was  not 
grantable  over^     So  if  a  Icafe  had  been  «ioCo.47.a.ifc 
made  to  two  for  their  lives,  the  remainder  to  238*  as  to  the 
the  executors  of  the  lurvivor,  now  as  this  buuy  coupled 
chance  of  furvivorlhip  was  extremely  uncer- 
tain, it  could  not  have  been  granted  or  trans^ 
ferred  **.   But  it  has  of  late  been  held,  that  if  <«  co.  Litt.46.b. 
a  term  is  devifed  to  A.  for  life,  remainder  to 
B*  for  the  refidue  thereof,  fuch  poffibility  may 
be  alTigncd  * :  and  if  it  were  not  in  ftriftnefe  • »  p.  w.  60S. 
to  operate  as  an  affignmentj  yet  it  would  be 
good  as  an  a^eement^  clpecially  when  made 
for  a  valuable  confideration.     So  where  there  ibid, 
were  two  co-heirefTes  to  J.  S.  and  being  in 
expe^tion  of  gaining  conliderably  by  him, 
they  agreed  in  the  life-time  of  J.  S,  to  divide 
between  them  whatever  fliould  come  to  them 
by  virtue  of  his  will  5  now  though  this  agree- 
ment was  concerning  fo  remote  a  poffibility, 
yet  it  was  cftablilhed  by  a  decree  of  the  court  1 

of  Chancery  ^     It  is  alfo  held,  according  to  ^  x  p.  w.  182. 
the  prefent  courfe  of  chancery,  that  not  only 
a  trujl^  biit  even  the  poffibility  of  a  trufl,  is 

ijrantable  over  •.  « viae  fupra, 

^  .  69. 

The 


\ 
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The  books  make  ^  diftindlion  between  i 

poffibiUtyy  and  aii  imerfft.    If  a  leafe  is  made^ 

it  is  not  pcr&&ed  till  entry  by  the  Icflec ;  yet 

even  bcfoir  the  entry  the  Icflee  has  an  inferefi 

*co.Litt.46,b.  in  the  term,  which  he  may  transfer  \    But 

ski^*j*Glfe>   ^^^^  *  ^  "^^  a  1^^  ^^  forty  years  to  B. 

and  it  was  covenanted  that  if  the  leflTor  found 
the  prenfiiffcs  well  and  fufficiendy  repaired  at 
the  expiradon  of  the  term>  then  the  lei^ 
ihould  hold  over  during  forty  years  longer; 
the  leflee  granted  totum  mtereffe  terminum^  ft 
termbios  qtue  tunc  hahuit  in  tenementis  Ulis,  and 
it  was  held  that  this  aflignment  did-  not  pais 
die  term  expeftant  on  the  firft  term,  for  that 
was  but  a  poffibiUtyy  and  no  intereft.  So  there 
has  been  a  diftinftion  taken  between  fuch 
poflibilitiesy  as  we  have  juft  mentioned,  and 
dioie  which  are  a  kind  of  incidental  or  naturd 
froducey  arifing  out  of  lands  let  upon  leafe : 
for  thefe  latter  poflibilities  are  faid  to  be 
grantable  over.  Thus  if  a  leflbr  covenants 
and  grants,  that  the  leflee  for  year»  after  the 
expiration  of  the*  leafe  may  carry  away  the 
corn  growing  upon  the  premiffes,  now  thougjk 
it  be  a  poffibility,  whether  any  corn  may  be 
growing  at  the  end  of  the  leafe,  yet  as  the 
leflbr  is  owner  of  the  foil,  out  of  which  the 
corn  muft  arife,  he  has  a  power  to  grant  it  to 

the 
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the  leffec^.    So  if  A.  Icafcs  land  to  B.  for  »^»KoiLab.47, 
years^  and  grants  that  he  fhall  have  ttie  nat;u-'  Hob.  130. 
ral  and  yearly  fruit  of  the  foil,  which  fh^  be 
on  the  land  at  the  expiration  of  the  tenp^ 
fuch  as  graiSy  &c.  this  grant:  is  valid,  tad 
palTes  the  prc^rty  to  the  grantee',    Th« 
grant  of  all  the  tithe  wool  of  fydi  a  year,  ia 
good  in  its  creation,  though  it  nay  happea 
there  was  no  dthe  wool  in  tb9t  year.    But  ibid. 
the  grant  of  the  wool,  which  fhall  grow  upon 
^h  fheep,  a3^the  grantor  jhall  afterwards 
purchafe,  is  vqi^. 

.   A  contingent  remainder  may  be  granted  or 
palled  before  it  vefb,  fo  as  to  bind  the  interefl:, 
which  may  afterwards  accrue  by  ihe  condn-* 
gency:  but  tiiis  cannot  be  effe^ed  by  any 
other  conveyance  than  a  fine  by  inFay  of  eftif^ 
pel,  or  pofiibly  by  a  comnnm  recovery".  "Fcamc, 537. 
Thus",  where  A.  made  a  feoffment  to  the  npoiic'x.54,55. 
ufe  of  himfclf  for  life,  and  after  the  deadi  of  Yow^^r!""^' 
himfeJf,  and  M.  his  wife,  to  the  ufe  of  B.  hia  ^^^""^  53S- 
cldcfl  fbn  for  life,  and  after  the  death  of  A* 
M.  and  B.  to  the  ufe  of  B.  and  his  heirs  male 
of  the  body,  and  for  default  of  fuch  iflue  to 
the  ufe  of  the  heirs  of  Bi   B.  had  ifTue  a 
daughter,  and  by  fine,  and  indenture  granted 
'to  D.  for  500  years,  to  commence  after  the 

7  death 
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death  of  A.  i  B.  and  M.  died,  and  A.  fitf^ 
vived ;  it  was  held  chat  the  eftate  limited  tc^ 
B.  was  a  contingent  remamder ;  and  though 
B.  levied  the  fine  for  5O0  years>  and  died 
before  the  cohtingency  happened^  yet  his  heif 
afterwards,  when  the  contingency  happened^ 
was  bound  by  the  fine  during  the  500  years, 
and  that  if  the  fine  had  been  in  fee>  the  heir 
would  have  been  bound  for  ever. 

•jp.w.374»       In  thi  cafe  of  Vick  v.  E(lWards%  Which 

Supra  ao5« 

we  have  before  Itatedi  Lord  Talbot  held  that 
a  fine  would  bar  the  contingent  remainder  to 
tiie  fdrviVori  ^nd  pail  a  good  title  to  a  pur^ 
f  Fcame>  536.    chafcr.    It  is  obferved  by  Mr*  Fearne '  with 

refpeft  to  this  cafe;  that  Lord  Talbot  did  not 
leem  to  advert  t6  the  circumftance  of  the 
fine^s  being  levied  by  the  peribn,  who  had  the 
particular  efttfte  for  life,  as  well  as  the  con- 
tingent remainder ;  and  confequently  deftroj-^ 
ing  that  contingent  remainder,  inftead  of 
merely  paffing  it  by  eftoppel. 

There  are  different  modes  of  pafting  vtfied 
remainders.  If  an  eflate  is  limited  to  A«  for 
life,  remainder  to  B.  for  life,  or  in  fee,  B< 
may  transfer  this  remainder  to  another  by  a 
grant  at  coaimon  law  (though  to  fuch  grant 

attornment 
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attornment  was  fonnerfy  neceflary  *)  (v  by  a  <  <'■««  f*  5<9> 

bargain  and  fale  %  or  ieaie  and  rcleafe  %  or  '^  vaugh.  51. 

tovenant  to  (land  feiied^  or  by  a  releale  to  Co.Li'tt.s7d.a. 

•      1  Tfc         •/•     1  1  ^  4 Co.  15.8.  U 

the  particular  tenant  \    But  it  there  be  an  vide  fupn. 
cftate  for  life>  remainder  to  J.  S.  in  fail,  J.  S. 
caiittot  by  any  of  the  conveyances  juft  men-* 
tioncd  pafs  his  eftate  tail  in  remainder,  ib  as 
to  exclude  the  claims  of  his  ifluCj  for  they 
can  only  transfer,  what  the  grantor  lawful- 
ly may  grant,  viz.  a  bafe  1^,  determmable 
by  the  entry  of  the  iflue  in  tail  \     How-  "  Vide »  saik. 
ever,  if  in  this  cafe  J4  S.  levies  a  fany  it  will 
completely  bar  the  claims  of  the  liTue  in 
tail ".     So  if  there  be  tenant  in  tjul  in  poflef-  ^  s  Co.  «4*  •• 
fion^  the  iflue  in  tail  may,  during  the  life  of 
the  tenant  in  tail,  bar  die  entail  by  levying  a 
fine  \  ^iCo.$uu 

But  though  a  fine  levied  by  a  tenant  in  tail 
in  remsunder  bars  the  entail,  yet  a  common 
recovery  has  not  this  power  1  for  if  there  be 
a  tenant  for  life^  remainder  to  J.  S«  in  tail,  if 
J.  >S.  wiihes  to  luf&r  a  recovery  to  bar  the 
eftate  tail  in  remainder,  he  muft  previoufly 
procure  a  furrender  of  the  life  efbte  to  the 
peribn  agsdnfi:  whom  the  writ  of  entry  is  to  be 

brought  ^  riCnilfe,30^ 

3i« 
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Reverjims  arc  alfo  a  fpccics  of  incorporeal 
hereditaments,  and  may  be  paffed  by  a  grant 

•  LUt.  f.  5^8.  at  common  law  *.  Reverfions  differ  very 'ma- 
terially from  remainders  in  this  relpcft,  viz. 
that  the  former  are  deemed  to  be  a  prefent 
aftually  vejied  intereft,  which  may  be  granted 
fo  as  to  take  effcft  during  the  lives  of  the  par- 
ticular tenants ;  whereas,  with  refpedt  to  the 
latter,  if  A.  be  tenant  in  tail,  remainder  over 
to  B.  in  tail,  and  B.  bargains  and  fells  to  D. 
during  the  life  of  A.  this  grant  is  abfolutcly 
void,  becaufe  it  can  never  take  efFc6t  m  pof- 

»  a  Co.  51.  a.     feflion*. 

Reverfions  may  alfo  be  granted  or  trans- 
kvaugh.51.  ferred  by  a  bargain  and  fale^  leafe  and  re- 
c  Buti.  note  3.    leafe  %  covenant  to  ftand  fcifed  %  by  a  fine  % 

Co.  Litt.  270.  a.  '  '      /       '         ' 

•^sco.  8.  b.      Qr  releafe  to  the  particular  tenant  ^     How- 
47.  a.  ever,  a  common  recovery  fuffered  by  a  rever- 

'  Lite.  f.  575.      fioner  will  not  pafs  the  reverfion,  becaufe  in 

order  to  f  ifFcr  a  recovery,  it  is  abfolutely  ne- 
cefTary  that  the  tenant  to  the  pracipe  fhould 
«  Vide  a  cruifc,  havc  an  adtual  cllate  of  freehold  ^ 

a3,  18, 14. 

Advowfons  are  likewife  a  kind  of  property, 

which  lie  in  grant y  and  are  transferrable  bom 

^Litt.  C617.     one  perfon  to  another  \     Indeed  it  is  faid, 

Co.  L.tt.  332.a.  * 

that  the  grantee  of  an  advowfon  may  grant  it 

before 


(    339    ) 

before  any  prcfentment '.    As  an  advowibn  in  *»RoU.ab.47. 
grofs  may  be  limited  to  ufes''^  it  ieems^  that  ''w.jones»ii8« 
^  it  may  be  transferred  by  a  bai^n  and  fale^ 
leafe  and  releafe.  and  covenant  to  ftand  feifed. 
So  a  fine  may  be  levied  of  aa  advowfon  in 
grofs*.     In  Dormer's  cafe",  it  was  afligned  L^^^^^i 
for  error,  diat  a  writ  of  entry  in  the  poji  did 
not  lie  of  an  advowfon  i  it  was,  however,  rc- 
folved,  that  a  recovery  might  be  fufFcred  of 

an  advowfon.     But  it  has  been  faid",  that  "VideaCruirei 

167. 
this  mufl:  be  ittderftood  of  an  advowfon  ap^ 

pendant  to  a  manor,  and  not  of  an  advowfon 
in  grofs ;  however,  it  is  agreed,  that  a  reco- 
very may  be  fufFered  of  an  advowfon,  toge- 
ther with  a  very  fmall  quantity  of  land  %  o  ^  wiir.  ns; 

Seignories,  tidies,  and  franchifes>  fuch  as 
views  of  frankpledge,  perquifites  of  courts,  ^  comm. j7,3t« 
leets;  tt)  have  a  iordihip  paramount ;  to  h^ve 
waifs,  wrecks,  eftrays,  trcafure  trove,  royal 
filh>  forfeitures,  and  deodands ;  to  have  the 
conufance*  of  pleas ;  to  have  a  bailiwick,  or 
liberty  exempt  from  the  fheriff  j  to  have  a 
fair  or  market  i  or  to  have  a  foreft,  chafe, 
park,  warren,  or  filhery,  and  the  like,  are 
grantable  over  from  one  man  to  another  in 
.  fee,  for  life  or  years  ^  '  vfiTIhe^wfc.^ 

referred  to  kt 
note  Xt 

z  2  It 


^ 


tt  was  formerly  deubted>  wheihcr^  aif  air-^ 

imty  wets  aifig^abk^  ev^n  if  the  word  offlgHS 

was  inferted  m  the  grant  j  however,  k  is  now  • 

fettled,  tkat  k  h  tf ansferrahle  even  without, 

<  Haf .  Co.  tkt.  ^  ^Qf (J  ajncits  \    Still  in  the  fpecial  cafe 

note  i4  i44f  *^»  *  »      ,  t 

of  a  grant  of  art  annuity  pro  confiUo  impendent 

do,  if  the  word  #jf»i  is  omitted,  k  is  not 

r  ?crk.  r.  loi.    transferrabfe  ^    An  ann^  of  inhcrkance  is 

7  Co*  20,  brf  I  1        J? 

forfeitable  for  treafon,  Kke  corporeal  heredi- 
taments; yet  k  does  not  come  within  the 
ftatiitcs  of  mortmain,  nor  is  ijpniailable  with 

•  Har.  Co.  Litt.   ^hc  ftatUtC  do  dotltS  \ 
1.  a.  N6te  I. 

A  man  may  give  or  grant  his  title  deeds 
to  another,  who  may  either  keep  or  cancel 
them;  and  fo  a  man  may  give  away  his 
title  deeds  of  his  eftate  in  fee  fimple,  and  his 
y sbni.  T. Ho»  heir  cart  haxrc  no  remedy^.    But  a  tenant  in 
ci!'Litt.»32.b.  tail  cannot  grv*  away  Ae  title  deeds  belong- 
ing to  the  eftate  tail  no  more  than  the  lands 
wshep'.T.Hi.  themfelves\     So  if  a  man  mortgages  his 

lands,  and  does  nor  deliver  up  the  title  deeds, 
and  afterwM-ds  makes  a  fecond  mortgage  to 
z  man  without  notice,  and  delivers  up  the 
title  deeds^  to  the  fecond  mortgagee,  upon  a 
bill  of  ^reclofore  brought  by  the  firft  mort- 
gagee^ and  to  have  die  title  deeds  delivered 
up  to  him,  the  court  will  not  compel  the 

fecond 
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fecond  mortgagee  to  deliver  up  the  tide  deeds^    . 
unle&  the  firft  mottgi^gec  pays  him  his  mort- 
gage money.    Tins  was  the  point  in  the 
cafe  of  Head  v,  Egcrcon  \  }  p.  w.  iSo* 

Having  pointed  out  tkch  things  as  lie  in 
grants  which  are  grantable  over^  and  alio 
the  difl^rent  conveyances  by  which  they  pafs^ 
it  nrniiains  to  Ihew  ilich  particular  kind  of  pro* 
perty  as  Ire  in  grant>  which  at  the  fame  time 
is  not  allowed  to  be  transferred.    It  is  a  pretty        ' 

» 

general  rulej.  that  all  things  which  are  panted 
to  a  man  by  reafon  of  any  truft  touching  the 
perfon  of  the  grantorj  cannot  be  granted  over^ 
unlefs  the  grant  is  made  to  <lie  grantee^  and 
his  affipi^  ^.    N*r  c#n  an  office  of  truft  re-  y  p^rk.  f.  j^. 
fpefting  die  grantor  be  etercifcd  by  deputy,  Jj  r'^.^;*"'^ 
unlefs  the  g^ant  provides  for  that  circu;n- 
llance  %  or  unlefs  it  is  limited  to  the  beirs  bf  »  Pert  f.  xoo. 
the  grantee  \    The  office  of  carver,  or  fewei',  •  Shep.  x.  hpt 
or  chamberlain,  8cc.  cannot  be  granted  over, 
or  uied  by  deputy,  if  the  grant  is  not  made  ex- 
prefsly  for  that  purpofe  ^    Though  the  flie-  *  ^^^^  ^  "«• 
riff's  o{Kce  be  not  grantable  over,  yet  it  may 
Y>t  cxercifed  by  deputy*.    It  has  been  held,  l^^'^'*^^ 
that  where  one  office  is  incident  to.  another, 
fuch  incidental  office  cannot  be  fepsM^ated  from 
fhe  pHncipaU     Therefore,  when  the  king 

Z  3  granted 
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granted  die  office  of  Jhire-clerk  of  a  countyj 
the  grant  was  held  void,  the  office  of  Ihine- 
clerk  bebg  infeparaUy  incident  to  diat  of 

y.4  Co.  3*.  b.     Jherijp.    So  the  grant  of  the  office  ofmarjbal^ 

with  a  refervation  of  the  office  of  Qhamhcrlain% 

»  %  Saik.  439.     is  void  *, 

Chojes  in  aSlion^  or  rights  of  going  to  law, 
are  not  (ftriAly  fpeaking)  affignable,  or  trans- 

««Co.Lit.zi4.8u  ferrablc''.     Thus  a  bond  is  a  chofe  in  aftion^ 

and  by  the  rules  of  the  common  law  is  noc 
grantable  over:  and  though  we  daily  fee 
affignmcnts  of  bonds,  yet  thefe  'affignment$ 
are  rather  in  the  nature  of  letters  of  attorney 
authorizing  the  aflignee  to  fue  in  the  af^ 
fignor's  name ;  or  (to  ufc  the  wprds  of  Sir 

1^  a  comm.  44*.  W.  Blackftonc*")  "  when  in  common  acccp-^ 

"  tation  a  debt  or  bond  is  faid  to  be  affigned 
*'  over,  it  mull  ftill  be  fyed  in  the  ori^nal 
^'  creditor's  name  5  the  perfon  to  whom  it  \% 
^^  affigned  being  rather  an  attorney  than  an 
^'  affignee.  But  the  king  is  an  exception  to 
*^  this  general  rule>  for  he  might  always 
<*  grant  or  receive  ai  chofe  in  aftion."  And 
*  though  a  bond  or  obligation  cannot  be 
granted  or  affigned  over,  yet  the  obligee  may 
grant  the  deed  itfetf  to  another,  who  may 
cither  caned   it,  or  deliver  it  up  to  the 

obligor, 
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obligor  *.      The   reafon  given,  why    thefc  *  co-  ^'■«-  «3»' 
chofes  in  aftion  cannot  be  afligned  over,  is 
becaufe  it  was  thought  to  be  a  great  encou- 
ragement to  litigioufnefs  to  permit  a  man  to 
make  over  to  another  his  right  of  going  to 
law  ^     But  notwithftanding  this  rule  of  law,  ^a  Comm,44i. 
yet  equity  has  in  many  cafes  fupported  aflign- 
ments,  and  grants  of  chofes  in  aftion.     For 
though  in  the  cafe  of  Burnet  v.  Kyhafton  ^,  « « Vem.  401, 
where  a  man  married  a  woman  entitled  to  a 
jmortgage  in  fee^  and  afterwards  afligned  his 
intereft  in  the  mortgage  to  truftees  to  call  in 
the  money,  and  to  lay  it  out  in  lands  to  be 
fettled  upon  him  and  his  wife,  and  their  ifllie : 
after  this  aflignment  the  hufband  died,  and 
then  the  wife  died  j  it  was  decreed,  that  this 
mortgage  of  the  wife  was  but  a  chofe  in 
aftion,  and  not  aflignable  till  reduced  in  pof-    • 
fcflion  by  the  hu/band :  yet  the  grounds  of 
that  cafe  feem  to  be  from  the  want  of  a  con- 
fideration  paid  to  the  hufband,  fufficient  to 
change  the  property  in  adion  of  the  wife. 
For  in  a.  fubfequent  cafe  ^  it  was  held,  that  a  •»  3  p.  w.  199, 

20O> 

man  entitled  to  a  chofe  in  adbion  in  right  of  Lord  cancret 
his  Wife,  as  he  might  releale,  or  forfeit  it,  fo 
might  he  aflign  it  for  a  valuable  conftderation  i 
and  that  a  man,  entided  to  a  chofe  in  a£lion  in 
his  ovm  right,  might  aflign  it  without  a  valu-- 

Z  4  able 
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abte  confiderationw  Indeed  in  this  laft  cafe 
it  was  held^  that  if  a  feme  ible  has  a  defne  tO) 
hold  and  enjoy  lands  until  a  certain  debt  be 
paid  to  her^  and  {he  is  in  pofieflioti  of  the 
lands  under  the  decree^  and  marries,  her  huf* 
band  nriay  aflign  it  without  any  confideration. 
So  it  is  aUb  of  a  judgmepf  extended  upon  an 
degiu 

U  vera.'sjj.        So  in  Crouch  v.  Martin  *^  it  was  held,  an4 

decreed,  that  a  Teaman's  wages,  which  are  a 
chofe  in  action  (being  due  by  contra6t,  al- 
though the  fervice  be  not  done)  were  aflign^ 
able  for  a  valuable  confideration  in  equity; 
and  in  fuch  cafe  the  aifignee  alone  becomes 
entitled  to  receive  them.  So,  payment  to, 
the  obligee  of  a  bond  by  the  obligor,  when  he 

Y  a  vcrn.  540.    has  noticc  of  a  previous  aflignment,  is  void  ^ : 

though  it  is  otherwife  if  he  has  tibt  notice  of 

I J  Cha.  ca.  232.  the  aflignment'.     As    equity  therefore    has 

eftabliihed  the  grants,  and  alignments  of 
ihiffes  in  aHiotty  the  fame  rules  with  regard  to 
notice  ieem  to  apply  to  the  grantees  and 
'ai^gnees  of  cbofes  in  aHim  as  relate  to  purr 
chafers  and  mortgagees  of  landed  property* 
Thus,  where  a  man  pofTefied  of  a  chofe  in 
adion,  for  a  valuable  confideration  affigned 
part  of  it  to  J.  S.  and  afterwards  for  a  va- 
luable 
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iuabie  confideration  afligned  ever  not  only 
|)ie  remaining  part,  but  alio  the  part  already 
granted^  to  A.  B^  who  bs^d  no  notice  of  tho 
former  aflignment ;  it  was  held  that  the  firft 
ailignment  fho^ld  taki^  placf  in  preference  to 
the  fecotid".  « 3  ?•  w.  ^^ 

As  a  ch^  in  aSUon  cannot  at  law  be  grant- 
ed or  afligned^  fo  neither  can  a  right  of  entry 
fyc  fimilar  re^ns  '•  Therefon^)  if  a  difleifee  •co.Liu.2i4.i» 
pf  land  grants  his  right  to  ^  firanger^  the 
grant  is  void  3  though  a  releafe  to  the  dijfei^ 
for  himfelf  had  been  good  \  •  Perk.  f.  8^^ 

Hht  Jujpinjim  of  things,  which  lie  in  grant, 
f]o  not   generally  extinguilh  the  power  cX, 
granting  them.     Therefore,  if  there  be  lord^ 
and  tenant,  and  the  tenant  Uitfes  his  tenancy  to 
fhe  lord  for  life^  ftill  the  lord  may  grant  his 
feignory  to  a  ftr^nger,  though  at  the  time  it 
was  in  fuipence.  But  it  is  faid  that  if  a  grantee 
of  a  r^/  charge  purchafes  parcel  of  the  land^ 
out  of  which  the  rent  charge  is  ifluing,  it  fliall 
be  extinguiihed  for  the  whole,  though  Jtcu$ 
as  to  a  rent  fervice '.     Perkins  fays,  that  if  PLitt.  f.  %%%. 
there  be  lord  and  tenant,  and  the  tenant  en-  h^  cT.  Lkl! 
feoff  {^^  which  word  we  may  fuppofe  the^^  149^^'^^"**^ 
to  have  pafled)  the  lord  of  the  tenancy  upon 

condition^ 
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<tmditioni  the  lord  may  ftill  grant  his  fcighory; 
for  if  the  condition  be  broken,  and  the  tenant 
^  Perk.  i.  89.     enter,  the  feignory  is  revived  \ 

In  the  preceding  obfervations  on  grants^  I 
•  have  frequently   hinted  at  the  neceflity  in 

moft  cafes  at  the  common  law  of  attornment 
to  complete  thofc  grants.  With  reipeft  to 
attornments  we  are  to  obferve,  that  they 
owed  their  origin  to  the  feudal  fyftem.  As 
.  the  feudatory  could  not  by  the  feudal  law  alien 
the  feud  without  the  confent  of  the  lord,  fo 
neither  could  die  lord  alien  his  feignory  widi- 

'  Wright's  Ten,  Qut  the  confcnt  of  the  tenant  \     From  this 

circumftance  arofe  the  dodrine  of  attorn- 
ment, which  was  nothing  more  than  an  in- 
dication of  the  confent  of  the  tenant  upon  the 
alienation  of  the  feignory,  or  fealty  and  fcr- 
vices  by  the  lord.     Upon  the  reafons  of  at- 

•  Braa.  liH.  t.  tommcnts,  we  find  this  paffage  in  Brafton  * : 

cap.    ^5.  f.  13.  X  «j 

ca Litt.  309.  a.  "  Videndum    fi    dominus    attornare    poflit 

**  alicui  homagium,  et  fcrvitium  tenentis  fui 
" .  contra  voluntatem  ipfius  tefientis ;  et  vi- 
"  detur  quod  non :  et  maxime  homagium ; 
^'  quia  tale  fequeretur  inconveniens,  quod 
**  poflit  eum  fubjugare  capitali  inimico  fuo, 
"  et  per  quod  teneretur  facramentum  fidcli- 
*'  tatis  faccre  ei,  qui  eum  damnificare  inten* 

"  deret. 


f-TT- 
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^  dcret.  Eft  et  alia  caufa,  quare  homagium, 
**  et  fervitium  attornarc  non  polTit,  ut  fi  velit 
^^  homagium  attornare  tale,  qui  pihil  habeat 
"  in  bonis,  unde  poflit  warrantizarc,  dcfen- 
f^  dere,  et  excambium  facere."  Attornmcntg 
were  not  only  neceffary  upon  grants  of  feigno* 
ries,  but  upon  grants  of  rents,  remainders, 
and  revcrfions  expeftant  upon  eftates  for  life, 
years,  or  m  tail.  But  the  doftrinc  of  attorn- 
ments was  in  a  great  meafure  avoided  by  the 
introduftion  of  conveyances  fo  ujes ' :  and  in-  ^^f"****'* 
deed  by  the  ftatute  4  Ann.  c.  i6.  f.  9.  it  is 
rendered  ufeleis.  This  ftatute  enafts,  that 
all  grants  or  conveyances,  by  fine,  or  other- 
wife,  of  any  manors  or  rents,  or  of  the  re- 
verfion  or  remainder  of  any  meiluages  or 
lands,  (hall  be  good  without  attornment  of 
the  particular  tenants  5  provided  that  no  fuch 
tenant  be  damaged  by  payment  of  rent  to 
any  fuch  conufor  or  grantor,  or  by  breach 
of  any  condition  for  non-payment  of  rent, 
before  notice  given  him  of  fuch  grant  by  the 
conufee  or  grantee.  The  ftatute  1 1  Geo.  %, 
5:.  1 9.  C  1 1 .  alfo  ena£ls,  that  all  attornments 
of  tenants  to  ftrarigers,  of  any  hereditaments 
within  England,  Wales,  or  Berwick,  (hall  be 
void,  and  the  po(re(rion  of  their  lc(rors  (hall 
pot  be  affected  b^^any  fuch  attornments; 

7  provided 
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provided  that  that  ftatute  Ihould  not  ^fkSk 
my  attornments  made  puriiiant  to  |bm'6 
judgment  at  law,  or  decree  or  order  of  a 
court  of  equity,  or  made  with  the  confent  of 
the  leflbr,  or  to  any  mortgagee  after  Ac  ttiort- 
gage  is  for^ited. 

Secondly,  PFbat  are  the  peculiar  properties 
ofjucb  things  as  lie  in  grant  ? 

# 

I  believe  it  to  be  a  pretty  general  rule, 
that  things  which  He  in  grant,  and  do  not 
pafs  by  livery,  cannot  be  difcontinuei  by  any 

r  titt.  f.  6x6,  conveyance,  whether  by  fine  or  otherwifc  % 

The  reafon  of  this  is,  becaufe  a  grant  of  this 
kind  of  property  pai&s  only  what  the  grantor 
lawfully  may  pafs.  Thus,  if  a  tenant  for 
life  ©r  years,  of  an  advowfon,  rtnt,  common, 
&c.  grants  in  fee^  this  grant  only  pailes  his 

'^  Co.  Lift:  132.  cftate  for  life,  or  years,  and  is  no  forfeiture  \ 

Another  reafon  for  this  fecms  to  be,  becaufe 
the  term  dijcontinuance  was  introduced  to  dif- 
tinguifli  the  power,  which  it  afforded  the  dij-- 
tontinuee  to  rcftore  his  right  by  a£li(m^  from  the 
power  which  a  diffeifin  gave  the  diflcifee  of  rc^ 
ftoringhispofleffionby^/r/ryonly.  Now  though 
theli  two  terms,  dijfeijin  and  difcontinuame^ 
were  applicable  to  landed  property^  yet  as  the 

owner 


r*  ' 
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owner  of  things,  which  lie  in  grant,  could  n^ 
ver  have  any  remedy  by  entry,  but  fblely  by 
aHwiy  the  diftinf^ioQ  could  never  be  applied 
to  him  \  \^^^?.  ^i"!l- 

note  z.  Co.  LicU 

It  is  however  obfervable,  that  Littleton  pro^ 
.  duces  feveral  exan)ples  of  diiieifins  of  a  rent^ 
ficke^i  and  indeed  the  very  remedy,  which  was  ^  ^^l'^\^'^^ 
aBowed  for  the  recovery  of  rent,  vi2.  by  an  af« 
fize  oi novel  diffeifaiy  fhews  us  that  the  word  dif* 
^^^  was  not  improperly  applied  to  rents.  He 
alfo  teHs  us,  that  there  may  be  a  diileifin  of  a 
rent-Jmnce^  and  rent-charge*.  It  feems  that  *  J^o*  *•  ^n* 
a  diffHfin  or  difcontinuance  of  c^oreal  heredl-* 
tamen^  neceflarity  (grates  as  a  diflfeifin  or 
difcontinuance  of  fuch  mcorforeal  rights  as  are 
incident  and  appurtenant  to  the  land  affirmed 
by  fiich  difcontinuance' or  difleifin  \  "  ^^'  aote  i. 

'  33*- a* 

So  there  can  be  no  general  occupancy  of  any 
thing,  which  lies  in  grant  ^ :  Ibr  as  the  law  re-  *'Co.i.itt.4f.hf 

^  °'  ^  2.  Roll.  ab.  1 50. 

quires  the  iblemnity  of  a  deed  to  pafi  this  ^'^s^*  '99« 
kind  of  property,  it  follows,  that  no  perlbn  can 
make  a  titte  to  thoie  things,  without  (hewing 
the  deed  from  which  he  claims.  But  even 
before  the  ftatute  29  Can  2.  there  might 
have  been  z/pecial  occupant  of  a  rent.  Thus^ 
if  a  grant  of  an  annuity  or  rent  had  been 
I  made 
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made  to  A.  and  bis  heirs  during  the  life  o^* 

B.  if  A.  had  died  during  the  life  of  B.  his 

cLittf.739.      beir  would  have  been  a  fpecial  occupant** 

Co.  Litt.  388,  a.  ^  \ 

%  Rou..ab.  isu  But  if  a  rent  had  been  granted  to  A.  his  exe-^ 

cutorsy  adminifiralorsy  and  ajftgns^  during  the 
life  of  B.,  ^nd  A.  had  died,  living  B.,  the 
rent  would  have  been  determined,  unleis 
there  had  been  an  aflignment  of  it :  for  be- 
ing zfreeboldy  it.  could  not  go  to  the  exccu- 

<  Hjir.  Co.  Litt,  tors  or  adminiltrators  ^      Thus  ftood  the 

common  law ;  but  by  the  ftatute  of  frauds 
and  perjuries,  29  Car.  2.  any  eftate  pet^  outer, 
vie  is  made  devifable ;  and  if  it  be  not  dc- 
vifed  away,  it  (hall  be  affets  in  the  hands  oC 
the  beiry  if  limited  to  him  :  and  if  not  limit- 
cd  to  him,  it  fhall  go  to  the  executors  and 
adminiftrators,  and  be  afTets  in  their  hands^ 
So  that  fince  that  ftatute,  if  an  annuity  or 
rent  is  limited  to  A.  during  B^'s  life,  and  A. 
dies,  living  B.,  A/s  executors  fhall  have  ic 
during  B.'s  life,  though  they  were  not  particu- 
larly mentioned :  for  the  ftatute  not  only  in- 
tended to  prevent  the  fcrambling  for  cftates, 
but  likewife  to  preferve  and  continue  the 
eftate  during  the  life  of  c0uique  vie ;  and 
the  ftatute  in  this  cafe  does  not  enlarge^  buC 

« Note  D.  3  p.  only  preferve  the  eftate  of  the  grantee  % 

So 
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So  too  it  feems,  that  the  conftruftion  of 
mortgages  of  incorporeal  property-  diflFcrs  from 
that  of  corporeal  things.  Thus  the  equity  of 
redemption  in  common  mortgages  cannot  be 
reftrained  to  any  particular  time,  nor  limited 
to  the  heirs  male,  or  heirs  of  the  body  of  the 
mortgagor^:   nor,  as  it  appears,  docs  the  ^iP.w. ae^, 

^  ,  ,      *  Cba.  ca.  I47» 

want  of  any  covenant  on  the  mortgagors*  ivern.x9i,i9i» 
part  to  pay  the  principal  and  intereft  make 
any  difference ;  for  a  conveyance  of  this  kind 
is  Hill  a  mortgage  without  any  covenant  of 
that  ibrt,  nor  does  it  reilxaifi  the  equity  of 
redemption  ^      I  am   well  aware,  that  the  k^p.  w.  471, 

2>Q  I 

counfel  in  Bonham  v.  Newcomb'*,  laid  great  %  p.w.455. 
ftrefs  upon  the  want  of  covenants  on   the  lAtk.496^' 
mortgagor's  part,  but  the  Lord  Keeper  *,  in  »Iivern!riis* 
reverfing    the  Lord   Nottingham's  decree,       *-*5*- 
and  decreeing  in  favour  of  the  reftriSlion  of 
the  equity  of  redemption,    feems  to    have 
grounded  his  decree  upon  the  defign  of  the 
mortgagor  in   making   a  Jettlement  by  the 
mortgage^  and  upon  his  intention  of  doing  a 
kindnefs  and  benefit  to  the  mortgagee.    Up- 
on this  account  Lord  Hardwicke,  in  the  cafe 
of  Mellor  v.  Lees  •",  obferves,  that  the  cafe  k2Aik.496. 
of  Bonham  v,  Newcomb  was  an  exceptio^t  to 
the  general  rule.     By  thcfe  few  remarks  6a 
mortgages  of  landed  property,  I  only  mean 

to 


to'  Aiggeft^  «h^  m  tb«m .  die  iqxkf  of  r6^ 
demption  caanot  be  reftrained  to  any  parti-^ 
cular  time>  although  thercf  be  i^  covenant^ 
on  the  part  of  tk^  mortgagor  to  p$f  principal 
and  intereft.  But  in  the  cafe  of  Floytr  r^ 
1 1  p.  w.  265.    Le vington  \  where  a  mortgage  was  niade  of^ 

a  rem  charge^  with  a  provifo  of  redempdoo 
^ring  the  Uft  rftbe  grantery  and  no  covenants 
on  the  mortgagor's  part  to  pa]r  the  nioft* 
gage  money,  it  was  held,  that  the  heir  of  thi 
grantor  could  not  redeem.  A  fimilar  cafe 
was  decreed  in  the  fame  manner  by  Lord 


-»Atk.494-     Hardwicke 
496. 
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Again^  as  the  ftatute  of  limitations^  in  the 
cafe  of  lands  after  lo  years  pofleiiionj  bars 
the  plaintiff  oThis  entry  or  gedment,  fo  tUb 
courts  of  equky,  in  imitation  of  that  law,  will 
not  allow  the  mortgagor  to  redeem  after  the 
mortgagee  has  been  in  poilefilon  fpr  20 
«  ft  Vent.  340"  years  \  But  in  cafe  of  a  rent  cbargei  though 
287.  that  be  not  paid,  or  demanded  for  20  yearsi 

yet  as  fuch  rent  charge  is  created  by  deed, 
no  part  of  die  remedy  is  taken  awayi  and 
Sir  Joieph  Jekyll  eked  the  cafe  of  Lord 
Widdrington  v.  Jennings,  determined  in 
Lord  Harcourt^s  time,  where  the  court  took 
liich  a  difierence  between  a  mortgage  of  lands 

and 


-,:» 
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and  of  a  rent-charge^  and  in  the  latter  allow- 
ed of  a  redemption  after  80  years  "•  • "  P-  W.  170; 

So  likewife  in  common  mort^tges^  the 
equity  of  redendption  cannot  be  foreclofed^ 
unleis  a  bill  of  foreelofure  is  brought,  and  a 
decree  obtained.    But  where  one,  being  pof- 
lefied  of  exchequer  annuities  for  ninety-nine 
years,  borrowed  money  upon  them,  and  for  fe- 
curing  the  re-payment  thereof  made  an  abfo- 
lute  transfer  of  the  annuities,  but  with  a  deed 
of  defeazance,  that  if  the  money  was  paid  at 
fuch  a  day,  the  allignment  Ihould  be  void; 
the  money  was  not  paid  at  the  day ;  upon 
which  the  executor  of  the  mortgagee,  after 
giving  notice  to  the  mortgagor  of  his  inten* 
don,  fold  the  annuities :  it  was  held  in  the 
Houfe  of  Lords,  that  the  annuities  might  well 
be  fold,  upon  giving  notice,  without  any  bill 
of  foredofure  '•  So  in  a  cafe  of  a  mortgage  of  ' »  p-  w.a6f. 

-D-o  Tucker  t.  WiU 

ftock.  Lord  Hardwicke  obfervcd  %  "  That  ft>«». 
**  in  a  mortgage  of  lands  a  bill  of  fbreclo-  " 

"  fure  ought  to  be  brought,  but  in  a  mort- 
"  gage  of  ftock  it  is  not  neceflary/' 

It  is  univerfally  admitted,  that  if  a  tenant 
in  taU  of  lands  fuflFers  a  recovery  of  the  eftate 
tail,  he  will  thereby  acquire  the  abfolute  fecj 

A  a  and 


t  5  p.  W.  230, 
a^i.  Chaplin.  V. 
Chaplin* 
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and  not  only  bar  his  own  iffue,  but  alfo  thofc 
in  remainder.     But  if  a  rent  de  ntm  be  grant- 
ed to  one  in  tmU  without  any  limitation  of  a 
remainder  after  the  eftate  tail,  and  die  tenant 
in  tail  of  the  rent  fuffers  a  recovery,  he  will 
not  thereby  transfer  an  abfolute^  but  only  a 
bafe  fee,  determinable  upon  his  dearii  without 
ilTuc.     But  if  a  rent-charge  is  granted  to  A. 
in  tail,  remainder  to  B.  in  fee,  there  it  fcems 
a  recovery  properly  TufFered  by  A.  will  not 
only  bar  his  own  iffue,  but  the  remainder 
to  B. ' 

So  alfo  it  is  a  long  eftablilhed  rule,  that  no 
eftate  of  freehold  in  lands  can  be  made  to 
commence  in  futuro  \    Thus,  if  an  eftate  in 
knds  is  limited  to  commence  afber  the  death 
of  J.  S.,  this  grant  is  utterly  void.    But 
diis  rule  does  not  univerfally  hold  with  rc- 
fpcft  to  incorforeal  hereditaments;  for  if  a 
rent  de  novo  is  granted  to  commence  after  the 
death  of  J.  S.,  without  any  intervening  parti- 
cular eftate,  yet  it  is  a  valid  grant '.    But  it 
appears,  that  the  grants  of  rents  i«  #,  ofad- 
vowfons,  commons,  or  reverfions,  muft  have 
the  fame  conftruftion  in  this  refpeft  as  grants 
of"  lands,  for  none  of  them  cah  be  limited  to 

commence  in  futuro  *. 

%  Tbhrdlft 
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thirdly ^  By  what  operative  words  incorpo^ 
real  property  willpafs. 

In  cotifidering  thU  cByifion^  we  will  firft 
notice  fudi  things  as  lie  in  grants  which  ufu^ 
ally  pais  with  a  conveyance  o{  corporeal  here- 
ditaments^ as  being  incident  or  appurtenant 
thereto. 

It  has  been  held  that  a  grant  of  a  manor  to 
J,  S.  to  which  there  is  an  advowfon  appen- 
dant^  will  pifs  the  advowibn  without  an  in- 
fertion  of  the  words  together  with  the  appHrte-- 
nances  '^.  In  the  like  manner,  common  of  paf^  ^  xo  Co. 64.a.K 
ture  will  pafs  by  a  grant  of  the  lands,  to  which 
it  is  appendant  *•  So  if  lands»  to  which  there  '  Perk,  c  164* 
is  common  of  paftuf e  appendant,  be  recover- 
ed in  a  novel  diffeifin^  it  is  alfo  a  tacit  reco* 
very  of  the  common  ^*  rco.Litt.i54.b. 

By  a  grant  of  a  reverGon,  the  rent,  which  is 
incident  thereto^  will  pais  without  any  particu- 
lar words  for  that  purpofc '.  In  ihort,  it  is  «LUt.f.2i9. 
generally  true,  that  by  a  grant  of  the  princi- 
pal  every  thing  incident  thereto  will  pais,  ac- 
cording to  the  maxim  of  law,  Acceffinrium 
non  ducity  Jed  fequitur  Juum  principale  \  Up-  *  c©  Litu  i  s%.t, 
on  this  principle  it  is,  that  if  a  man  b^  remit- 
ted to  the  principal,  he  ihall  alfo  be  remitted 

A  a  2  to 
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to  the  acceffary.  Thus,  if  there  be  tenant  m 
tail  of  a  manor,  to  which  there  is  an  advow- 
ibn  appendant,  and  the  tenant  in  tail  enfeoffs 
A,  of  the  manor  with  the  appurtenances,  who 
afterwards  re-enfeoffi  the  tenant  in  tail,  re- 
fcrving  to  himfelf  the  advowfon ;  in  this  cafe 
when  the  tenant  dies,  and  the  iffue  are  remit- 
.  ted  to  the  manor,  they  are  alfo  remitted  to 
the  advowfon,  although  it  was  fevered  from 
»»co.Litt.349b.  the  manor  ^ 

Indeed  there  are  fome  incidfuts  fb  infepa- 
rable  from  their  principal,  that  they  cannot  be 

'Co.Litt.9va.  fevcred  %    Thus  common  ofpafture  cannot 

be  feparated  from  the  land,  to  which  it  is 

^peik;.  104.      appendant,  if  it  be  ineffe^.     So  fealty  is  an 

infeparable  incident  to  every  tenure  and  re* 

*co.  Litt.93  a.  verfion*.    Therefore  if  a  man,  feifed  of  a 

feignory  by  homage,  fealty,  and  rent,  grants 
the  homage,  the  fealty  fliall  alfb  pafs,  for  they 
cannot  be  feparated  by  any  faving  in  the 

f  ihij.  150.  b.     grant  ^     But  though  rent  is  an  incident  to  the 

f  4toia*93.  a.      reverfion,  yet  it  is  not  an  infeparable  one  *• 

In  the  next  place  we  will  confider  the  ope- 
rative words  of  a  conveyance  in  pafling  fuch 
mcbrporeal  hereditaments  as  are  not  incident 
to  land$,  and  may  or  may  not  pafs  with  the 
fands.    And  here  it  is  obfervable^  that  as  the 

defign 
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defign  of  the  law  is  to  conftruc  every  grant 

as  near  the  intention  of  the  parties  as  poflible, 

when  fuch  intention  does  pot  counteraft  any 

fixed  rules  of  law,  fo  it  frequently  creates  a 

good  grant  without  any  regular  form  of  xron- 

veyance.     Thus  we  find  words  of  covenant 

fometimes  fufficient  to  create  a  grant:    as 

where  A.  granted  and  agreed  with  J.  S.  his 

heirs  and  affigns^  that  it  Ihould  be  lawfiil  for 

them  at  all  times  afterwards  to  havq  and  to 

ufe  a  way  by  and  over  the  clofe  of  A.  j  in  con- 

fideration  whereof  J.  S,  agreed  to  pay  A.  a 

certain  fum  per  annum.    Now  this  was  held 

to  be  a  good  grant  of  the  way,  though  it 

only  had  the  appearance  of  a  covenant  **•  ^  3  Lev.  305. 

Sa  if  a  man  binds  his  goods  and  lands  in  the 

payment  of  a  yearly  rent  to  A.  this  is  a 

good  grant  of  a  rent-charge  with  a  power  of 

diftrefi,  though  there  be  no  exprefs  words 

to  authorize  a  diftrefs  *.  *  Co.Litt.  147.3- 

2  Roll.  ab.  424. 

But  though  the  law  in  thefe  in(la(^ces  has 
eftabliihed  grants  in  order  to  eSe(^ate  the 
manifeft  intention  of  the  pardes,  becaufe 
there  can  be  no  inconfift^ncy  in  making  iuch 
a  conftruflion  j  yet  when  any  fuch  inconfif- 
tency  does  appear,  it  muit  neceflarily  make 
thofe  grants  void.    Thus  the  word  gran^  is 

A  a  3  peculiarly 
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peculiarly  adapccd  to  pals  thii^^  which  lie  m 
grant,  thou^  dierc  may  be  other  words 
co.Lat.301  A.  |.jj^  can  fcrvc  Ac  purpofe".    Now  the  in* 
fcrtion  of  this  word  graxi  in  a  conveyance  is 
an  indication  of  the  party's  intention  to  pafi 
incorp0'eal  hereditaments.     If  therefore  arr^- 
poreal  things  are  intended  to  be  paflcd  by  a 
conveyance,  which  is  prmcipaljy  ftdted  to 
transfer  corporeal  property,  and  in  that  convey- 
ance the  word  grant  is  omitted,  the  law  can- 
not fo  fst  deviate  from  its  own  fixed  rules, 
as  to  eftablilh  a  grant  of  this  nature  by  a  con- 
veyance of  this  kind.     Therefore,  if  a  rever^ 
Jioner  in  fee  makes  a  feoffment  in  fee  (without 
inferting  the  word  grants  and  without  oufling 
the  particular  tenant)  by  this  feoffment  the 
reverfion  will  not  pafs  by  way  of  grant  ^di 
attornment ;  for  it  appeared  to  be  the  inten- 
tion of  the  reverfioner,  that  it  Ihould  pafs  by 
» 2  Roll.  ab.  56.  force  of  the  feoffment,  and  livery  '•     I  fay, 
^ '  *'  without  inferting  the  word  grants  for  if  it  had 

been  ififerted,  the  feoffment  might  clearly  be 
«co.Litt3ox.b.  taken  %  a  ^ant:  for  Lord  Coke*  tells  us, 
]!b!*s6*  ri!^l*.      that  de^  or  ctmcef^  may  amount  to  a  grant, 

a  feoffment,  a  gift,  a  leafe,  a  releafe,  a  confirm 
mation,  or  furrender,  and  it  is  in  the  eleftion 
gf  the  parties  to  ufe  them  to  which  of  thofe  pur- 
pofcs  he  choofes.    Upon  the  fame  principle, 

if 
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if  a  man  (without  inferring  the  word  gra^fj 
releaffs,  Jurrenders^  or  confirms,  when  the  re* 
leafee,  furrenderec,  or  confirmee  has  no  eftate 
for  the  releafe,  &c.  to  work  upon,  it  will  not 
enure  as  a  grant,  releafc,  fiirrender  or  confir- 
marion.  But  on  the  contrary,  if  the  word 
grant  be  ufed  with  that  of  reUafe,  &c*  al- 
though there  be  no  eftate  for  the  releafe, 
&c.  to  work  uponi  yet  it  is  a  gpod  grant  \        "  ^***^  ^j"-  ^' 

I  fhall  now  endeavour  to  point  out  the 
feveral  conveyances,  by  which  imorporeal 
property  may  or  may  not  pafi,  thougk  the 
word  grant  be  omitted  i  whether  they  are 
granted  by  thcmfelves,  or  with  corporeal 
hereditaments.  When  things  which  lie  in 
grant  are  intended  to  be  conveyed  together 
with  corporeal  hereditaments  by  feoffment y  it 
is '  abfolutely  neqeflary  to  in(ert  the  word 
grant ;  for  this  fpecies  of  property  does  not 
pafs  by  the  livery,  but  merely  by  the  word 
juft  mentioped.  This  is  agreeable  to  the 
opinion  given  by  Sir  J.  Palmer,  as  cited  in 
Bridgman's  Conveyancing  *.  •  i  Bridg.  con. 

As  incorporeal  hereditaments,  relating  to 
or  iiTuing  out  of  lands  %  may  be  limited  to  f  sap.  io|. 

^         and  27  H.  S« 
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ulcs^  fo  may  they  be  bargained  and  (old. 

Now  in  a  bargain  and  fale^  which  is  always 

fuppofed  to  be  made  for  a  valuable  confide* 

vidt  Moor,  34.  ration,  the  words  bargain  and  JaU  are'  the 

c^"L  110.     moft  fuitable  words  to  raife  the  ufe,  whedicr 
ro.  iiz.i  6.    ^^^j^  ^^^  .^  ^^  ^^^  ^^^  ^£.  corporeal,  or  incor- 
poreal hereditaments.    Therefore  there  can 
be  no  neceflity  to  mfcrt  the  word  grant  in  this 
conveyance,  in  order  to  pafs  incorforeal  here- 
.  ditaments. 

As  there  may  be  a  Jurrender  of  things^ 
A  CaLitt.  338.a.  which  lie  in  grant  •* ,  and  as  the  word  ^icrr^- 

der  is  the  moft  applicablt  to  that  conveyance, 
there  fcems  to  be  no  neceflity  to  make  ufc 
of  the  term  ^ant^  when  incorporeal  heredi- 
taments are  furrendered.  But,  as  was  before 
obfcrved,  there  fhould  be  a  proper  eftate  in 
the  furrenderee  for  the  furrender  to  work 

m 

upon,  odierwife  it  can  be  no  furrender  j  and 
as  a  grant  it  cannot  operate,  for  the  word 
^ant  is  omitted.  The  fame  obfervations 
will  apply  to  a  cmfirmatim. 

With  refpcd  to  the  conveyance  of  kaje 
and  releafe^  when  the  whole  of  the  property, 
corporeal  as  well  as  incorporeal,  is  particu- 
larized, and  conveyed  to  the  bargainee  for  a 

year. 
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year^  by  the  words  bargain  and  Jelli  the  bar^ 
gainee  has  fuch  an  intercft  in  them,  as^renders 
him  capable  of  receiving  a  releafe  of  them : 
for  incorporeal  property  may  be  releafed,  as 
well  as  corporeal'.     In  making  th«n  this  'Shep. 7,319. 

releafcy  the  fame  words  may  be  ufed  with 

» 

rcfpeft  to  the  one,  as  the  other  fpecies  of 
property  j  for  a  leafe  and  releafe^  like  a  bar- 
gain and  fale,  is  equally  applicable  to  pals 
incorporeal  as  well  as  corporeal  hereditaments, 
and  therefore  materially  differs  from  a  feoff- 
ment with  livery,  which  is  only  prc;:er  to 
convey  lands.  Now  the  only,  and  very 
words  of  a  releafe,  as  ufcd  by  Litdeton'  ■LIU.C44S. 
himiclf,  are  remife^  releafe^  and  quit  claim  % 
which  clearly  (hews,  that  he  did  not  think 
the  word  ^ant  to  be  at  all  neceffary.  How- 
ever,  it  would  be  perhaps  prudent  to  infert 
that  word  in  the  conveyance  of  leafe  and 
releafe. 

It  is  to  be  obferved,  that  by  the  words 
tenements  and  hereditaments  an  advowibn  in 
grofs  will  pafs,  though  not  by  the  word 
lands  ^  So  a  grant  of  all  lands  and  tenements  « j  aa  464. 
in  D.  will  pafs  not  only  a  reverftony  but  alfo 
a  rent  ifluing  out  of  the  lands  ^  i  and  Perkins  r ,  ^^^^  ^y^  ^^ 
fays  ^^  that  thofc  words  will  pais  an  advowfon  ipcdc.*  t'nt. 

in 
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ia  grols. '  But  commons  in  grofs,  annuities^ 
s  a  Roll.  ab.  57.  and  ways,  cannot  pais  by  thofe  words  '•  For 
"^      the  different  names  by  which  things  in  general 
pafs  in  conveyances,  the  reader  is  referred  to' 
Co.  Lite,  from  foL  4.  a*  to  6.  a.  and  alio  to 
the  different  abridgments,  under  tide  gnM. 
I  fhall  only  take  notice  here,  that  it  would  be 
advifable  in  conveyances  to  defcribe  or  men- 
tion fuch  incorporeal  hereditaments  as  are  in- 
tended to  pals :  as  for  inftance,  comnoon  m 
grofs  will  not  pafs  by  any  of  the  words  above 
9  %  Rou.  ai>»  57,  mentioned,  nor  by  a  grant  of  all  pqftttre ''. 

Fourthly y  The  manner  in  which  reverjions, 
and  rents  are  granted. 

I  have  already  had  occafion  to  point  out 
the  particular  conveyances,  by  which  mcor- 
poreal  hereditaments  may  pals.  Indeed  in 
palCng  advowfons  in  grofs,  reverfions,  and 
commons  in  grofs,  the  conveyances  by  bargain 
and  fale,  and  leafe  and  releafe,  arc  the  moft 
frequendy  reforted  to.  With  refped  to  rent- 
charges^  they  arc  fometimes  limited  in  confi- 
deration  of  marriage  m  ftrift  fettlemen^  in 
the  fame  manner  as  fetdements  of  landed 
property.  In  doing  this  it  appears  to  be  the 
molt  defirable  way  to  limit  the  ellate  to  the 

grantee. 
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granteCj  by  way  of  grant  at  common  law,  to 
the  ufes  and  intents  intended  to  be  declared  t 
this  will  give  the  grantee  feifin  to  ferve  the 
ufes,  and  all  ufes  declared  thereon  will  be  ex-* 
ecuted  by  theftatute'.  So  a  manfeifedof  >  Boti.  note  i« 
a  rent-charge  in  fee  may  covenant  to  ftand  ^  ^^  »9  •  •• 
feifed  of  itj  and  the  ufes  raifed  by  that  cove- 
nant may  be  well  executed  by  the  ftatute  of 

ufes  *•  ■  *  Vent.  »6o. 

366. 
Lade  v»  Parker. 

I  ihall  clofe  this  chapter  on  grants  by  fub- 
joining  the  form,  of  a  grant  of  a  rent-charge 
during  the  life  of  the  grantor  by  way  of 
grant  at  common  lawj  and  demife  of  a  term 
to  a  truftce  for  the  better  fecuring  the  pay- 
ment of  the  rent.  This  kind  of  grant  wiU 
fliew  the  nature  of  a  grant  of  a  rent-charge, 
whether  infee^far  life  of  the  grantee^  or  in  taily 
and  will  give  me  alio  an  opportunity  of  ex- 
plaining fome  peculiarities  relating  iblely  to 
a  grant  of  a  rent  pour  outer  vie. 

However,  as  the  ftatute  of  17  Geo.  3. 
c.  26.  has  made  feveral  regulations  with  re- 
Ipeft  to  grants  of  rent*charges,  or  annuities 
for  life,  I  will  briefiy  point  out  thofe  regula- 
tions; and  alio  add  a  few  remarks  on  the 
liberty  of  re-purchafing  a  rent-charge  or  an- 
nuity ; 
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nuity;  which  will  lead  me  to  confidcr  the 
nature  of  an  annuity  or  rent-charge,  as  dillin- 
guiflicd  from  a  mortgage  or  other  fccurity 
for  money. 

The  17  Geo.  3.  c.  26.  was  ena£bed  in 
order  to  regulate  the  raifing  of  nioney  by  way 
of  annuity,  or  rent-charge.  It  firft  cjirefts, 
that  all  grants  of  annuities  for  life  fhall  be 
enroUed',  and  fuch  enrollment  ihall  contain 
the  names  of  all  the  parties,  witnefies,  &c. 
otherwife  the  grant  to  be  void.  With  refpeft 
to  this  part  of  the  ftatute,  Mr.  Butler  ob- 

c^tttl^^ak  fe^^s'*  "  It  is  to  be  wiflied,  that  the  Jegif- 

"  laturc  would  enable  perfons  redeemmg,  or 
rc-purchafing  annuities  granted  by  them,  to 
enter  an  account  of  fuch  redemption  or 
re-purchafc  upon  the  regifter  i  for  as  it  is 
an  impeachment  of  a  perfon's  credit,  that 
*'  annuities  of  this  nature  ihould  be  recorded 
*^  againft  him,  it  is  but  reaibnable,  that  when 
"he  has  redeemed,  or  re-purchafed  them, 
*'  that  (hould  be  as  publicldy  known  as  his 
"  grant  of  them."     The  feeond  fe<5i:ion  di- 
refts,  that  before  judgment  fhall  be  entered 
of  record  upon  any  warrant  of  attorney  for 
recovering  the  annuity,  or  before  execution 
Ihall  be  fued  out  upon' any  judgment  already 

entered. 


<c 
<c 

€€ 
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entered^  a  memorial  fhall  be  enrolled  as  a&re^ 
(aid.  By  the  third  fefiion  all  deeds  for  gcdht* 
ing  annuities  fhall  contain  the  confideration 
(which  fhall  be  in  money  only)  and  the  names 
of  the  parties  at  full  length. — S.  4.  If  any 
part  of  the  confideration  be  returned,  or  if  any 
notes  are  given,  and  thofe  notes  are  not  paid 
when  due;  or  if  goods  be  given  as  a  confide- 
ration, the  court  may  order  the  deed  to  be 
cancelled  % — By  f.  6.  all  contracts  for  the  cyjaeonthis 
purchafe  of  annuities  with  any  perfon  under  R^ajV^/,*^ 
the  age  of  twenty-one  years  fhall  be  void : 
and  the  perfons  procuring  or  folicicing  minors 
to  grant,  &c.  fhall  be  punifhed  by  fine  and 
imprifbnment.— By  f.  7.  the  fame  punifh- 
ment  fhall  be  inflided  on  folicitors,  fcri- 
veoers,  &c«  taking  more  than  ten  fhillings 
for  every  £.  100,  for  procuring  money  to  be 
lent  by  way  of  annuity. — The  f.  8.  contains 
cafes  excepted  out  of  the  flatute,  and  declares 
that  it  does  not  extend  to  annuities  given  by 
wiU,  or  marriage  J^tlement  i  nor  to  any  an- 
nuity or  rent-charge  fecured  upon  lands  of 
equal,  or  greater  value,  whereof  the  grantor 
was  feifed  mfee-jtrnplcy  or  fee-tail  in  pofTefHon, 
at  the  time  of  the  grant  i  or  fecured  by  the 
afbaal  transfer  of  flock  in  any  of  the  public 
funds,  the  dividends  whereof  are  of  equal,  or 

greater 
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gre&ter  annual  value^  than  the  £ud  annuity  i 
nor  to  any  voluntary  annttity^  granted  with- 
out regard  to  pecunisuy  confideration  s  nor 
to  any  annuity  or  rent-charge  granted  by  an)r 
body  cotporate^  or  under  any  authority  or 
truft  created  by  aft  of  parliament;  nor  to 
any  annuity,  where  the  fum  to  be  paid  does 
not  exceed  ^.  lo  annually,  unlels  there  be 
more  than  one  fuch  kft-mentioned  annuity 

m 

from  the  fame  grantor,  or  grantors,  to  or  in 
truft  for  the  fame  perfon  or  perfons. 

With  refpe£t  to  the  daufe  of  re-purcbq/iy 
ufually  inferted  in  grants  of  rent-charges, 
or  annuities  for  life,  in  order  to  underftand 
the  nature  of  fuch  re-pur cbaje^  we  muft  ob^' 
ierve,  that  when  an  annuity  or  rent*charge  is 
granted  for  life,  &c.  it  is  reckoned  an  chjckttt 
Jde  to  the  grantee,  or  purdiafer ;  and  there- 
fore, like  other  fales,  the  grantee  may  either 
keep  his  purchafe,  or  difpofe  of  it  at  his  (dea- 
fure:  nor  can  the  grantor  compel  the  pur- 
chafer  to  re-grant  the  rent-charge,  unlels  in 
the  original  grant  there  is  a  mutual  covenant, 
that  the  grantor  may  be  at  liberty  to  n^ur^ 
chafe  the  fame.  When  fuch  a  claufe  then  \% 
introduced  in  the  grant  of  a  life  annuity,  or 
rent-charge,  it  is  nothing  more  than  2l  purchafe^ 

with 
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widi  a  liberty  to  re-purcba/e  *.  It  differs  then  ^  vidc  i  v«. 
from  a  mortgage  or  fecurity  for  money  lent, 
ki  theie  principal  points: — ^A  mortgage  can- 
not be  made  irredeemable^  or  in  other  words, 
the  equity  of  redemption  cannot  be  reftrain- 
ed.  In  a  mortgage  the  principal  debt  ftill 
continues,  until  the  equity  of  redemption  is 
foreclofed ;  whereas,  upon  the  purchafe  of 
an  annuity,  the  principal  is  gpne  for  ever ; 
and  even  if  there  be  a  liberty  to  re-purchaic, 
and  fuch  re-purchafe  is  made  accordingly,  ftill 
die  money  paid  upon  diat  occafion  is  not 
the  payment  of  a  debt  (ecured,  but  the  con-* 
fideration  money  of  a  new  purchafe.  So  a 
mortgage  being  fblely  a  pledge  or  fecurity  for 
money  lent,  equity  confiders  it  but  as  the^^- 
fonal  eftate  of  the  mortgagee^  though  the  mort- 
gage htinfee^',  but  as  an  annuity  is  not  rec-  *  Buri.  note  / . 

r  t  ^         .       ^  1  1  Co.Litt.iol.b. 

koned  as  a  fecunty  for  money  lent,  but  as 

an  abfolute  fale,  it  muft  be  confidered  as  the 

real  eftate  of  the  grantee,  if  it  has  a  freehold 

duality  ^  fjAtk.  «79« 

iVez.403. 

However,  as  courts  of  equity  lean  very 
much  againft  contracts  of  this  nature,  as 
tending  to  obtain  more  than  Ugal  intereft  for 
money,  they  have  been  ever  anxious  and  ftu- 

dious  to  find  out  pretences  to  conftrue  thefe 

• 

fales 
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fales  of  annuities  as  mere  (ecuridcs  fi)r  mo-' 
ney,  and  thereby  to  fuffe;-  a  redemption  as 
in  the  common  cafe  of  mortgages.     To  ufc 

3  A'tk.  179.     the  words  of  Lord  Hardwicke,  "  There  has 

been  a  long  ftruggle  between  the  equity  of 
this  court  and  perfbns  who  have  made  it 
"  their  endeavour  to  find  out  fchemes  to  get 
"  exorbitant  intereft,  and  to  evade  the  fta- 
*'  tutes  of  ufury."  In  deciding  therefore  up- 
on cafes  of  this  nature,  the  chancery  has  ge- 
neraDy  confidered  them  in  twd  lights,  lit 

^  Whether  they  are  to  be  reckoned  (confider- 

i|)g  all  the  ciraimftances)  as  abfolute  fales, 
or  merely  as  fecurities  for  money  lent, 
adiy,  Admitting  them  to  be  fales,  whether 
there  be  any  grounds  to  relieve  againft 
them,  Thefe  were  the  confidcrations  in 
fibid. 27S.       Lawley  v.  Hooper^,  where  a  man,  being 

entitled  to  a  rent-charge  of  £.  200  per  an- 
num, and  being  in  diftrefled  circum{lances,fold 
£.  1 50  per  annum  to  J.  S.part  of  the  faid  ium 
of  £.  200  a  year,  for  the  fum  of  £.  1050, 
with  a  liberty  to  re-purchafe  and  redeem  the 
fame,  upon  payment  of  all  arrears  of  the  faid 
annuity,  and  alfo  of  the  principal  fum  of 
£.  1050,  together  with  ^.75  beftdes.  Upon 
a  bill  brought  to  redeem^  upon  payment  of 
principal  and  intereft  only,  the  Lord  Chan- 
cellor 
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cellor  confidered  the  cafe  upon  the  quefUons 
above  ftated ;  and  as  to  the  firft,  he  thought 
that  there  was  a  ftrong  foundation  to  confidcr 
it  as  a  fecurity  for  money  i  bccaufe  the  parties 
ufing  the  word  redeemy  as  well  as  re-purchafey 
fhewed,  that  it  was  their  intention,  that  it 
fhould  be  a  power  o(  redemption.  He  how- 
ever admitted,  that  there  was  no  occalion  to 
determine  that  point ;  for  fuppoQng  it  to  be 
a  fale,  it  ought,  from  the  peculiar  circum- 
ftances  of  the  cafe,  to  be  relieved  againft ;  and 
therefore  he  decreed  a  redemption  upon  pay- 
ment of  principal  and  intereft  only. 

So  in  another  cafe  ^  where  C.  H.  gave  the  "*  3  Atk.  541. 

^  ,  ^  ,  ^  ,  ,  r       1         T^      Cavcriy  v.  Dud- 

rendue  of  her  eftate  real  and  perfonal  to  B.  tey. 
in  trufl:  to  pay  the  produce  thereof  to  Lady 
P.  for  lifey  for  her  feparate  ufe,  remainder 
over,  and  appointed  B.  executor :  Lady  D. 
took  up  ^.  1 20,  for  which  fum  (he  granted 
an  annuity  of  {^.  ao  during  her  life,  and  di- 
refted  B,  to  pay  the  fame  out  of  the  produce 
of  her  life  eftate  j  and  this  coming  before  the 
court,  the  Lord  Chancellor,  judging  of  the 
intention  of  the  will  under  which  Lady  D. 
claimed,  was  of  opinion,  that  Lady  D.  might 
contra^  for  railing  a  fum  of  money  by  way 
;Of  loan,  but  not  by  way  of  annuity  for  her 

B  b  9wa 
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own  life^  as  that  would  be  too  large  an  Mti^ 
cipation  of  the  produce  of  the  truft  eftatc,  and 
againft  the  intention  of  the  teftatrix.  He 
therefore  decreed  a  redemption  (though  made 
irredeemaile)  upon  payment  of  principal,  and. 
mtereft  from  the  time  of  the  grant. 

«i  vctey,4oi.        Thus  too  *,  whcfe  T.  S.  being  tenant  for 
Scawcn.  life,  created  a  term  for  99  years,  if  he  (hould 

fo  long  live  5  and  being  indebted  to  S.  S.  in 
the  film  of  ;^.  6600,  made  thirteen  feveral 
grants  j    twelve   of  £.  50  per  annum,  and 
one  o(£.  60  per  annum,  to  S.  S.  his  heirs 
and  aj^pts,  during  the  life  of  T.  S.,  to  be  iffu- 
ing  out  of  the  lands  of  which  he  was  tenant 
for  life,  which  lands  were  by  another  inden- 
ture  of  the  fame  date  demifed  to  truftees 
for  two  feveral  terms,  in  JatisfaSiion  and  dif-^ 
charge  of  the  faid  feveral  fums  j  in  this  con- 
veyance it  was  agreed,  that  as  long  as  S.  S. 
fliould  quietly  hold  the  premifes  unmolefted 
by  T.  S.  upon  the  trufts  therein  mentioned, 
T.  S.  Ihould  not  be  perfonally  liable,  nor  be 
fued  in  law  or  equity,  nor  his  goods  &c.  be 
liable  to  the  payment  of  the  annuities :  pro- 
vided always,  and  agreed,   that  it  fhall  be 
lawful  for  T.  S.  in  fattsfaStion  and  difcbarge 
of  the  feveral  fums,  &om  time  to  time  to 
.    -  re-purchafc 
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tC'^purchafe   and   redeem  the  faid   rents   at 

I 

the  fame  price,  upon  notice  given  on  any  of 
the  four  quarterly  days,  on  which  they  be- 
came payable  during  life.     Then  the  prior 
term  of  99  years  was  declared  to  be  aflign- 
cd  for  the  better  fecuring  the  faid  feveral  an- 
nuities.    The    queftion  in    this    cafe    was, 
whether  thefe  annuities  fhould  be  deemed 
part  of  the  perjonal  or  real  eftate  of  S.  S.    It 
muft  be  obferved,  that  the  annuities  were  li- 
mited to  S.  S.  his  beirs  and  affigns.    Lord 
Hardwicke  held  thefe  annuities  to  be  the 
perjonal  eftate  of  the  grantee,  for  three  rea- 
fons :  ift,  Becaufc  during  the  cxiftence  of  the 
prior  term,  the  profits  of  the  annuities  and 
of  the  eftate,  which  the  truftees  covenanted 
to  apply  for  that  purpofe,  muft  arife  out  of 
the  term ;  therefore;  as  the  annuities  were  .to 
arife  out  of  a  chattel  and  perfonal  intereft,  they 
muft  be  perfonal  aUb.     ^dly.  The  method 
taken  to  grant  the  annuities  Ihew,  that  the 
parties  meant  to  make  them  redeemable, 
and  as  a  fecurity  for  money  advanced.    For 
the  lands  were  not  granted  abfolutely  to  S. 
S.  but  the  debt  was  divided  into  fo  many 
parts,  applying  it  to  the  particular  anniyties 
granted,  turning  it  into  a  purchafeof  fo  many  . 

B  b  !!  annuities  i 
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annuities ;  the  meaning  of  which  was  for  the 
convenience  of  T.  S«  that  he  might  redeem 
any  of  thefe  annuities  upon  payment  of  the 
money  :  otherwife  there  could  be  no  fenfe  in 

m 

it.  3dJyj  That,  as  in  the  provifo,  the  words 
n-furcbafi  and  ndeem  are  uied  fynonymoufly, 
and  as  the  power  of  re-purcha(ing  was  there 
called  an  eqmty  (f  ndemptmy  it  ihewed,  that 
the  parties  intended  to  make  thefe  annuides 
redeemable^  as  iecurities  for  money  advanced, 
and  of  courfe  perfonal  eftatc  His  Lordfhip 
therefore  decreed  accordingly. 

.  However,  ufing  the  word  redeem  (no^• 

withftanding  the  opinion  of  Lord  Hardwicke 

in  the  above  cafe)  does  not,  if  there  are  no 

other  circumftances,  make  the  gwit  of  an 

k  5  Bro.  p.  c.     annuity  merely  a  fecurity  for  money.  Thus  \ 

where  A.  for  j^.  2100  granted  an  annuity  or 
rent-charge  of  £.  3cx>  per  annum  to  B.  for 
his  own  life  by  a  previous  grant  of  the  rent- 
charge,  by  way  of  grant  at  common  law,  and 
then  by  a  demife  of  a  term  to  truftees.  The 
eftate,  upon  which  the  annuity  was  charged, 
was  rcprefented  to  be  of  the  yearly  value  of 
/.  1000,  with  a  liberty  of  redeeming,  upon 
payment,  &c.    A.  fu£fered  the  annuity  to 

run 


t4o* 
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run  greatly  in  arrears  j  and  the  eftate  turned 
out  to  be  fubjeft  to  prior  incumbrances  ex- 
ceeding its  annual  value.  Upon  a  bill  being 
brought  for  a  Ipecific  performance  of  the  co- 
venant to  pay  the  annuity,  A.  offered  to  re^ 
deem  upon  payment  of  principal  and  intereft 
only  i  but  the  court  decreed  him  to  pay  up 
aU  the  arrears  of  the  faid  annuity  (which 
amounted  to  a  great  fum)  and  then  if  he 
wiihed  to.  redeem  he  was  at  liberty  io  to  do. 
Here  we  only  fee  the  word  redeem  j  and  yet 
the  court  only  allowed  of  a  re-purcbafe.  So  in 
a  fimilar  cafe,  Lord  Hardwicke  held  \  that  '  %  Atk.  135. 
it  would  be  inconfiftent  with  the  rules  of  copc*^^' 
equity  to  decree  a  redemptim  upon  the  grant 
of  an  annuity. 

The  eflential  difference  between  a  redemp- 
ticn  and  re-fwrchafe  fcentis  to  be  this,  viz.  when 
an  annuity  is  deemed  a  pledge  or  Jecurity  for 
money  lent,  and  confcquently  in  its  nature 
redeemable^  the  court  will  decree  a  redemption 
ab  initioy  that  is  to  fay,  it  will  decree  a  pay- 
ment of  the  principal  fum,  with  legal  intereft 
from  the  day  of  the  date  of  the  grant ;  and 
an  account  to  be  taken  of  all  fums  received 
by  the  grantee  on  account  of  the  annuity  s 

B  b  3  which 
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which  fums  muft  be  firfl:  applied  in  payment 
of  the  intereft  due  on  the  principal^  and  then 

»3Atk.i8r,     in  finking  the  principal  itfelf".    But  before 

a  perfon  can  re-pur cbqfsy  he  muft  pay  all  the 
arrears  of  the  annuity ^  from  the  date  of  the 
grant  up  to  the  day  he  offered  to  re-puTr 

■  5  Bro,  P.  c.    chafe ". 


240. 


^e  Form  of  a  Grant  of  a  Rent-charge  for  the 

Life  of  the  Grantor. 


5C  ^  J  Jl»  intientnre  of  three  parts,  made 
the  day  of  in  the  31ft 

year  of  the  reign  of  our  fovereign  lord 
George  the  Third,  by  the  grace  of  God  of 
Great  Britain,  France,  and  Ireland,  King, 
Defender  of  the  Faith,  and  fo  forth,  and  in 
the  year  of  our  Lord  179I;  between  An- 
drew A(hcon,  of  in  the  county 
of  Middlefex,  Efq;  of  die  firft  part  \  Benjar 
min  Barton,  of  Walton  upon  Thames,  in  the 
county  of  Surry,  Gentleman,  of  the  fecond 
part;  and  Charles  Gary,  of  the  parifh  of  St. , 
Andrew's,  Holborn,  in  the  county  of  Mid- 
dlefex aforefaid.  Ironmonger,  of  the  third 
part.  Whereas  (this  word  always  begins  a 
RECITAL,  ^he  recitals^  fometimes  placed  in 
ip'afits  of  this  kind^i  are  a  Jbort  account  of  the 
§  fettlemem 
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jetiUmM  cr  mil  mndcr  which  the  grantor 
claims — the  agreement  for  the  pur  chafe  of  the 
annuity — whenj  and  in  what  manner^  and  by 
whom  it  is  to  be  paid)*  And  whereas  ic  was 
agreedj  upon  the  grant  of  the  faid  annuity^ 
that  for  the  further,  better,  and  more  effec- 
tually fecuring  unto  the  faid  B.  Barton,  his 
executors,  adminifbators,  and  afligns,  the 
due,^  punctual,  and  regular  payment  of  the 
laid  annuity,  or  clear  yearly  fum  of  ^. 
the  fame  ihould  be  charged  upon^  and  pay- 
able,  and  ifluing  out  of  all  thoie  the  faid  de- 
vifed  (or fettled^  as  the  cafe  may  be)  mefluages, 
lands,  &c.  with  then-,  and  every  of  their 
rights,  members,  and  appurtenances,  (this 
agreement  is  to  make  the  annuity  a  rbnt- 
CHARCJ^)  and  that  the  fame  eftate,  or  here- 
ditaments fliould  be  demifed  to  a  truftee  for  a 
term  of  years,  Ufton  tfie  trnffjl,  and  in  the 
manner  hereinafter  declared  and  exprefled,  of 
and  concerning  the  fame.  IllotD  tl)i{;  xntstiu 
tnxt  tottm(retB>  That  in  purfuance  of  the  faid 
recited  agreement,  and  tor  and  in  confider- 
ation  of  the  fum  t)f  £.  of  lawful  conridenciom 

money  of  Gr^at  Britain,  to  the  faid  A«  A(h- 
ton  in  hand  well  and  truly  paid,  by  the  faid 
B  Barton,  at  and  before  the  fealing  and  deli- 
very of  thefe  prefents  i  the  receipt  and  pay-  Recdpc. 
,ment  of  which  faid  fum  of  £.  he 

the  faid  A.  Afhton  doth  hereby  acknow- 
ledge, and  of  and  from  the  fame,  and  every 
part  thereof^  do^  acquit,  releale,  and  dif- 
charge  the  faid  B.  Barton,  his  executors,  ad- 
miniftrators,  and  afldgns,  and  every  of  them, 

B  b  4  for 
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for   ever,  by  thefc  prcfents  (A) :   he   the 
Grant.  {^(j  A.  Afhton  JatJ  granted,  bargained,  fold, 

and  confirmed,  and  by  thefe  prefents  tiotj^ 
grant,  bargain,  fell,  and  confirm  unto  the  faid 
B.  Barton,  his  executors,  adminiftrators,  and 
afligns,  (B)  for  and  during  the  natural  life  of 

him 


^mm'^-mimm^mmmmm^^mmmmmammm^m 


(A)  This  is  a  general  receipt  for  the  confi- 
deration  money :  befides  which,  it  is  ufual  to 
indorie  a  receipt  pn  the  back  of  the  deed. 
However,  .if  a  receipt  is  indorfedj  bjut  the 
confideradon  money  is  proved  not  to  be  paid, 
fuch  receipt  is  of  no  avail,  and  the  vendor 

fc  Vide  %  p.  w.  !has  ^  eqjaitable  lien  wpon  the  eftate  fold  *• 

coppia.  It  is  a  rule  of  equity,  that  from  the  time  of 

an  agreement  for  a  purchale  until  the  whole 
of  the  purchafe  money  is  paid,  the  vendee 
becomes  a  irt(fiee  for  the  vendor,  as  to  fo 

» J  Atk.»7S-     much  of  the  purchafe  nooney  as  is  unpaid  ^ : 

and  the  lands  are  fubjeo:  to  this  charge,  not 
only  as  againft  the  vendee,  but  againfl  his 
heir,  or  any  claiming  under  him  as  purchafe^, 

« »  vezcy,  6aa.  with  lioticc  of  the  equitable  lien  % 

(B)  Before  the  flatiite  of  frauds  and  per- 
juries an  eflate  fer  auter  vie  (as  this  is)  w^ 

nof 
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him  the  faid  A.  Affaton^  one  annuity  or  clear 
yearly  rent-charge  or  annual  fum  of  ^. 
of  lawful  money  of  Great  Britain,  to  be 
yearly  iffuing,  payable,  going,  had,  received, 
and  uken  by  him  the  faid  B.  Barton,  his  ex« 
ecutors,  adminiftrators,  and  afligns,  by  and 
out  of  ^thofe  the  faid  meiluages,  (here  the 
lands  muft  be  recited)  together  with  all 
and  Angular  the  rights,  members  and  appur* 
tenances  thereto  belonging,  or  in  any  wife 
appertaining  $  and  the  reverfion  and  rever- 
fions,  yearly  and  other  rents,  iflues,  and  pro- 
fits of  all  and  fingular  the  faid  hereditaments, 
and  premifes.  Co  9dto)  hold,  receive,  per-  Habendum, 
ceive,  take,  and  enjoy  the  faid  annuity  or 
clear  yearly  rent-charge  or  annual  fum  of 
£.  and  every  part  thcrecfi  unto  the 

faid  B.  Barton,  his  executors,  adminiftrators. 


not  conddered  as  a  perfonal  eftate,  even  if 

limited  to  the  grantee,  his  executors^  adminif- 

fra(ors,   and  qffigus*:  But  it  has  (ince  that  ^Supn. 

fhtute  been  fetded,  that  an  eftate  per  auter 

vie,  when  limited  to  the  executors,  &c.  of 

the  grantee,  muft  be  deemed  ferjmal  eftate  •.  • »  p.  w.  381. 

TT  /I  .....        Duke  of  Devon 

Jtiowever,  an  eftate  fer  auter  vte,  when  hmit-  ▼.  AtWns. 

cd  to  the  grantee  and  bis  heirs,  is  liable  to  Aifo  i4G^.*«.' 

debts  by  fpecialty,  and  is  within  the  ftatutes  *'  **  *  '* 
of  fraudulent  dcvifes,  3  and  4  W.  and  M. 

C  4.  '  'Vide    3   Atk, 

460.     WcftfaiU 
ing  r,  Wcftfail- 

and  ''*• 
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and  SiffigfhBs  for  and  during  the  natural  }ife  of 
the  faid  A.  Aihton  to  be  paid  and  payable  to 
him  the  faid  B.  Barton,  his  executors,  admi* 
niftrators,  and  afligns,  at  or  in  the  common 
diniog-hall  of  Lincoln's  Inn,  in  the  county  of 
Middlefex,  by  four  equal  quarterly  payments, 
between  the  hours  of  lo  and  la  o'clock  in 
the  forenoon  of  the  feveral  and  refpedive  days 
following,  (here  the  days  muft  be  Jpecified)  in 
each  and  every  year,  by  even  and  equal  por- 
tions,, without  making  any  dedu&ion,  defal- 
cation, or  abatement  out  of  the  fame,  or  any 
part  thereof,  for  or  in  refpeft  of  any  taxes, 
charges,  afleffments,  payments,  or  other  mat- 
ter, caufe^^  or  diing  whatfoevcr,  taxed,  charg- 
ed, afleiled,  or  impofed  upon  the  faid  mef^ 
fuiges  or  tenements,  lands,  hereditaments, 
and  premiffes,  fo  charged  with  the  payment 
of  the  faid  annuity  or  clear  yearly  fum  of 
£.  or  any  of  them,  or  any  part 

thereof,  or  on  the  faki  B.  Barton,  his  execu- 
tors, adminiftrators,  or  affigns,  in  refpeft 
thereof,  by  authority  of  parliament,  or  other- 
wife  howfoever,  together  with  a  proportion- 
able part  of  the  faid  annuity  or  clear  yearly 
fum  of  £.  for  the  time  which 

fhall  elapfe  between  the  laft  of  the  faid  days 
of  payment  next  preceding  the  deceafe  of  the 
faid  A.  Afhton,  and  the  day  or  time  of  luch 
his  deceafe,  the  firft  payment  of  the  faid  an* 
nuity  to  begin  and  be  made  on  the 
day  of  next  enfuing  the  date  of  thefe 

prefents*  Sltttl  the  faid  A.  Aftiton,  for  him- 
f^lf,  his  heirs,  executors,  adminiflrators  and 

afligns» 
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i,  ttotft  hereby  granti  covenant,  and  covenant  tiui 
;tgree  to  and  with  the  the  laid  B.  Barton,  his  uiftfeUi?^"*^ 
executors,  adminiftrators,  aqd  afligns,  that 
in  cafe  the  faid  annuity  or  yearly  rcnt-chai^gp 
of  X.  or  any  part  thereof,  IhaU  hap* 

pen  to  be  behind  or  unpaid  by  the  fpace  of 
14  days  next  over  or  aft^r  any  of  the  faid 
days  or  times  hereby  exprefled  and  appoint* 
£d  for  the  payment  thereof,  and  whereon 
the  fame  ought  to  be  paid  as  aforefaid,  fben 
and  in  every  fuch  cafe,  or  as  often  as  it  fhall 
(6  happen,  it  fhall  and  may  be  lawful  to  and 
for  the  faid  B.  Barton,  his  executors,  admi* 
piftrators,  or  afligns,  into  and  upon  the  faid 
me0uages  or  tenements,  lands,  heredita* 
ments,  and  premifles,  fo  charged  with  the 
payment  of  die  faid  annuity  or  rent-charge 
of^.  or  exprefled  or  intended  fo 

to  be  33  aforefaid,  or  into  and  upon  any  part 
thereof,  to  enter,  and  Htffretn  for  the  fame 
annuity  or  rent-charge  o{£.  and  all  ' 

arrears  thereof;  and  the  diftrefs  and  diftrefles 
then  and  there  found  and  taken  to  take, 
lead,  drive,  carry  away,  and  impound,  and 
the  fame  in  pound  to  detain  and  keep,  until 
the  fame  annuity  or  rent-chargc  of  ^. 
and  all  arrears  thereof,  and  all  cofts,  charges, 
and  expences  whatfoever,  fuftained  or  occa- 
fioned  by  or  attending  the  making,  taking,  and 
keeping  any  fuch  diftrefs,  ftiall  be  fully  paid 
and  fatisfied;  and  in  .default  of  payment 
(hereof  in  due  time  after  any  fuch  diflrefs  or 
diftrefles  fhall  be  made  and  taken,  to  apr 
paife,  fell,  or  ptherwife  to  difpofe  of  fuch  difr 
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trcfs  or  diftrefles,  or  any  part  thereof  or 
otherwife  to  a^  therein  according  to  the  due 
courfe  of"  law,  in  the  fame  manner,  in  all  re- 
fbedbj  as  landlords  are  by  a6t  of  parliament  au- 
tnorized  to  do,  in  refpecfi:  to  diftrefles  for  ar- 
rears of  rent  upon  leafes  for  years  j  to  the  inteot 
that  thereby  and  therewith  the  faid  B.  Bar- 
ton, his  executors,  adminiftrators,  and  afligns, 
ihall  and  <iiay  be  fully  paid  and  fatisfied  the 
faid  annuity  or  yearly  rent-charge  oi £. 
and  all  arrears  thereof,  or  fo  much  thereof 
as  fhall  then  be  remaining  due  and  unpaid,  and 
all  cofts,  charges,  and  expences  whatfoever, 
fuftained  or  occafioned  by  the  non-payment 
Covenant  that     thcrcof.  (C)    IBtOflitietl  always,  and  the  faid 

thegrantee  \     /      X^  A     Afl, 

ipay  enter.  /*••  AlU- 


(C)  This  covenant  makes  the  rent  a  raU- 
charge^  for  without  it  it  would  remain  a 
rent-feck.  The  diflFcrence  between  tbefc 
rents  at  the  common  law  was  material.  The 
latter  could  not  be  recovered  by  wayof  <^r^; 
and  indeed  not  at  all,  if  the  grantee  had  never 
been  feifcd  of  it :  but  a  diftrefs  was  the  pro- 
iLitt.f.  117.      per  remedy  to  recover  the  former*.     But 

the  difference,  which  fublifts  between  thefc 
rents  at  this  day,  is  merely  nominal  i  for  the 
ftatute  4  Geo.  a.  c.  a8.  f.  5.  has  extended 
the  fame  remedy  by  difirejs  to  all  rents  alike, 
thereby  aboliihlng  all  eflential  diftin^on  be- 
tween 
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A.  A(hton  doth  hereby  for  hiififelij  his  heird;, 
executors,  adminiftrators,  and  afligns,  further 
grant)  covenant^  and  agree,  to  and-  with  the 
laid  B.  Barton,  his  executors,  adminiflrators, 
and  afligns,  that  in  cafe  the  faid  annuity,  or 
yearly  rent  or  fum  o{£.  or  any  part 

thereof,  ihall  at  any  time  during  the  natural 
life  of  die  faid  A.  Afhton  happen  to  be  behind 
or  unpaid  by  the  ipace  of  twenty-eight  days^ 
next  over  or  after  any  of  the  feid  days  or 
dmes  appointed  for  the  payment  thereof  as 
aforefaid,  then,  and  in  fuch  cafe,  and  as  often 
as  it  ihall  fo  happen  (although  no  lawful  or 
formal  demand  mall  be  made)  it  ihall  and 
may  be  lawful  to  and  for  the  faid  B.  Barton, 
his  executors,  adminiftrators^  and  aifigns,  into 
and  upon  all  the  faid  mefluages  or  tenements, 
landsj  hereditaments,  and  premifles,  io  here« 
by  charged  therewith  as  aforefaid,  or  into 
and  Upon  any  part  thereof  in  the  name  of 
the  whole,  to  enter,  and  the  fame  to  have, 
hold,  and  enjoy,  and  the  rents>  iffueSj  and 


tween  them**.    It  would  exceed  the  limits  ^3 Comm.fi. 

of  diis  work  to  enter  into  a  difcuflion  of  the 

laws  of  diftrcfs  i  but  I  (hall  refer  to  Sir  W. 

Blackftone's  Commentaries,   vol.   3.    from 

pa.  6  to  15.  alfo  to  Han  Co.  Litt.  47.  a. 

Notes  II,  I  a,  13,  14,  15,  16,  17,  18.  and 

fol.  47.  b.  notes  J,  2,  3,  4,  5,  6,  7,  8,  9, 

10.  &c.    Vide  alfo  Gilb.  Law  of  Difh-efs 

faffim. 

profits 


Covenant  for 
payment  of  the 
ainnuity»  and 
rcnc-chvfe. 
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profits  thereof,  and  of  every  part  thereof^  to^ 
receive  and  cake,  to  and  for  his  and  their 
own  ufe  and  benefit,  until  he  or  they  fhatt 
be  thereby,  or  therewith,  or  otherwife,  fiilly 
paid  and  fatisfied  the  faid  annuity  or  yearly 
rent  or  fum  of  £.  and  all  arrears 

thereof,  and  alfo  fo  much  of  the  faid  annuity, 
or  clear  yearly  fum  of  £.  as  (hsdl 

incur  and  grow  due  during  fuch  time  as  the 
faid  B.  Barton,  his  executors,  adminiftrators, 
or  afligns  (hall  be  in  pofleflion  of  the  faid 
hereditaments  and  premiffes  after  fuch  entry 
fts  afbrefaid,  and  alfo  all  fuch  lofs,  cofts, 
charges,  damages,  and  expcnces  whadbever, 
which  fhall  be  fuftained,  or  occafioned  by 
reaibn  or  means  of  the  non-pajrment  of  the 
faid  annuity  or  yearly  rent-charge,  or  any 
part  thereof,  or  on  the  days  and  tioies  here- 
in-before  exprcffed  and  appointed  for  the 
payment  thereof  (D).     jatU)  the  faid  A. 

Alhton, 


(D)  This  covenant  to  enter  and  boU 
creates  fuch  an  intereft,  as  entitles  the  grantee 
to  enter,  and  make  a  leafe,  in  order  to  recover 
die  pofleflion  by  ejeftment.  In  a  cafe  *  of 
this  nature,  it  was  objefted  that  the  grantee 
by  his  entry  could  only  obtain  an  eftace  at 
wiUj  and  not  an  eftate  difreeboldy  for  want  of 
livery,  and  therefore  he  could  not  make  a 
aym.  135.15  .  j^^^ ,  j^^^  .^  ^^  adjudged,  that  an  interejk 

veiled 


'  JemmotT* 

Cowley. 

X  Lev.  170. 

1  Saund*  x  \%^ 

113- 

9  Sid.  123.  A6ft. 

344« 

X  KetL784. 

5«5 
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Afliton,  for  himfelf,  his  heirs,  executors,  and 
adminiftrators,  doth  hereby  covenant,  pro* 

mife. 


veiled  in  the  grantee,  when  the  rent  was  in 
arrear,  which  intereft  he  might  reduce,  when 

i  m 

it  arofe,  into  poffeflion  by  ejeftment.     It  was 

formerly  held,   that  in  this   cafe  zn  aSlud 

entry  was  neceflary  in  order  to  fupport  an 

ejeftment  j  it  was,  however,  fetded  previous 

to  the  ftatute  of  4  Geo.  2.  c,  28.  that  the 

general  c(mf(fflon  was  fufficient  for  that  pur- 

pofe,  without  the  proof  of  an  aftual  entry  K  ^  1  Saik  259. 

A  power  or  entry  may  be  umited  by  way  of  laii  edit. 

jj/Sr.     Thus,  if  by  a  feoffment,  leafe  and  re- 

leafe,  fine,  or  recovery,  lands  are  conveyed  to 

A.  and  his  heirs,  to  the  ufe  and  intent  that 

B.  may  receive  out  of  the  lands  fo  conveyed 
a  certain  annual  rent  or  fum  j  and  upon  this 
further  ufe  and  intent,  that  if  fuch  annual 
fom,  or  any  part  of  it,  be  behind  or  unpaid 
by  a  certain  dme,  it  fhall  be  lawful  for  B. 
and  his  afTigns  to  enter  upon,  and  hold  pof-^ 
feflTion  of  the  land,  and  receive  the  rents  and 
profits  of  it,  until  the  arrears  are  fatisfied : 
here  as  foon  as  the  rent  is  in  arrear,  a  ufe^ 
wluch  is  ferved  out  of  the  original  feifin  of  the 
feoffec>  rcleafeci  conufee,  or  recovered  vefts  in 

the 
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miie^  and  agree>  to  and  with  the  (kid  B.  Bar^ 
ton,  his  executors,  adminiflrators,  and  afligns, 
that  he  the  faid  A«  Alhton,  his  heirs,  execu- 
tors, or  adminiftrators,  ihall  and  will  well 
and  truly  pay,  or  cauie  to  be  paid,  unto  the 
laid  B.  Barton,  his  executors,  adminiftrators, 
and  aflSgns,  fer  an^i  during  the  natural  life  of 
him  the  faid  A.  Afhton,  the  faid  annuity,  or 


the  perfon  to  whom  the  power  is  given; 
which  ufe  is  immediately  executed  by  the 
ftatute  of  ufes.  This  pofleffion,  fo  acquired, 
he  has  a  right  to  keep  till  the  purpofe  for 
which  it  is  executed  is  fatisfied,  and  then  the 
ufe  determines.  By  virtue  of  this  eftate,  he 
may  make  a  leafe  for  years  to  try  his  tide 
in  eje6hnent;  and  if  he  afligns  the  annual 
fum,  this  right  of  entry  and  perception  of  the 
rents,  and  profits  of  the  lands  charged  with 
the  payment  of  it,  palles  with  it  to  the 
iBotLnotej.     afiignee^ 

Co*  Lict.  203.  a*  " 

It  mud:  be  noticed,  that  it  is  generally  true, 
that  no  perfon  can  take  advantage  of  a  amdi'- 
tim  ef  entry y  unlefs  there  is  a  previous  demand 

•c«.Litt.aoi.b.  of  the  rent '"*    But  it  feems,  that  by  the 

^fecial  coiyient  of  the  parties,  an  entry  may  be 
made  in  default  of  payment  of  rent  witbaui 

•  5  Co.  40.  b.     defMnd  "• 
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yearly  renti  or  fiim  ot  £*  free  and 

clear  of  and  from  all  taxes^  charges,  races, 
ftnd  all  other  dedu6tions  w^atfoever,  parlia- 
mentary or  othervrife,  at  the  place,  days,  and 
timesi  and  in  manner  and  form  hereinbe^ 
fore  expreffed,  limited,  and  appointed  for  the 
payment  thereof,  together  with  a  proportion- 
able part  of  the  fame  Annuity,  or  yearly  rent 
or  fum  of  £.  for  the  time  which 

ihall  eiapfe  between  the  laft  of  the  faid  quar- 
terly days  of  payment  next  preceding  the 
deceafe  of  him  the  faid  A.  Afhton,  and  the 
day  or  time  of  fuch  his  deceafe,  (E).  And 
this  indenture  further  witneHeth,  that  in  pur- 
fuance  of  the  faid  agreement,  and  for  the 
confidcratioiv  hereinbefore  expreiTed,  and  for 
the  further,  better,  and  more  cfFeftual  fecuring 
the  payment  of  the  faid  annuity,  or  yearly 
rent,  or  fum  of  £.  at  or  on  the  days 

and  times  aforefaid,  and  in  the  manner  afore- 
faid  i  and  alfo  in  confideration  of  the  fum  of 

five 


^hOfc 


rt«l 


(E)  With  refpeft  to  this  covenant  for  pay- 
ment of  the  annuity  or  rent-charge,  we  arc 
to  obferve,  that  upon  every  grant  of  a  rent- 
charge  the  law  has  provided  two  remedies 
for  the  recovery  of  it,  viz.  by  difirejs^  or  by . 
writ  of  annuity "".  But  though  the  grantee  is  •  titt.  r^si^ 
allowed  both  of  thefe  remedies,  yet  he  is  only 
permitted  to  make  ufe  of  one  of  them,  that 
»  to  fay,  either  to  charge  the  fer/on  of  the 

C  c  grantor 


/ 
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grantor  by  writ  of  annuity,  or  the  lands  by 
diftrefs.  This  determination  muft  appear 
by  fome  folemn  a6t  in  a  court  of  record. 
Therefore,  the  mere  purchafing  a  writ  of  an- 
nuity in  the  name  of  the  grantee,  and  enter- 
ing it  of  record,  does  not  determine  the  elec- 
pco.Litt.i45.a.  ^Q^^  unlcfs  thc  grantee  appears  thereto,  &c,' 

So  if  the  grantee  diftreins,  ftill  he  may  bring 
a  writ  of  annuity,  and  difcharge  the  lands ; 
unlefs  indeed  he  aviyivs  in  a  court  of  record, 
which  is  held  to  be  a  determination  of  his 
9Co.Litt.i45.b.  ekftion,  before  any  jixlgment  given  ^.    This 

double  provifion,  however,  by  diftrefe,  and 
writ  of  annuity,  does  not  extend  to  renl-cbarges 
created  by  will,  or  granted  for  equality  of 
partition,  or  in  lieu  of  dower,  for  thefe  not 
being  per/onal  can  only  be  recovered  by  dif- 
•  6Co.s^*b«     tref^'.     Indeed  a  rent-Jecke  cannot  be  reco- 
up a.  vered  by  either  of  thofe  remedies  *,  and  a 
•6co.58.b.     rent  created  by  way  of  rejervatwn  to  thc 
« I  Rou.ab.226.  grantor  only  by  difirejs  *.     So  if  a  man  grants 

that  if  A.  be  not  paid  the  fum  of  ten  Ihillings 
yearly,  then  he  may  diftrein  for  it  ih  the 
manor  of  D.  \  now,  as  there  is  no  grant  of  an 
amnmfj  in  this  cafe,  but  only  fuch  a  grant  as 
will  create  a  rent-charge,  no  writ  of  annuity 
^Litt.  c  111.     ^iu  lie  for  the  recovery  of  it  ''• 

CotLitt.  146.IH  * 

It 


1 


Co*  LLct.  146.  a» 
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It  IS  held,  even  where  this  double  remedy 
is  given  to  the  grantee,  that  the  grantor  may 
by  an  exprefs  provifion  exempt  his  perfon 
from  the  writ  of  annuity,  and  only  charge  the 
land :  but  on  the  contrary,  no  exprefs  agree- 
ment can  exempt  the  land  from  the  diftrefs 
after  it  has  been  exprefs]y  charged  with  it ; 
for  a  fubfequent  claufe  cannot  altogether  de- 
feat the  former  part  of  the  deed ''.  So  if  a  ];;  Litt.  r.  aio. 
pnan  grants  a  rent-charge  out  of  the  manor 
of  Dale  (wherein  he  has  nothing)  with  a 
provifo  to  exempt  his  perfon  from  the  writ 
of  annuity,  this  provifo  is  altogether  repug- 
nant and  void  *.  ^  ibid. 

In  fome  cafes  the  remedy  by  diftrefs  is  the 
moft  eligible,  and  proper  ^  for  if  a  rent-charge 
is  granted  to  B.  in  fee,  the  grantee  and  his 
heirs  may  diftrein  for  ever  i  but  if  he  brings 
a  writ  of  annuity,  the  rent-charge  in  fee  is 
turned  into  an  annuity  for  life,  unlefs  the 
grantor  had  granted  for  himfelf  and  his  heirs 9 
in  which  cafe  the  heir  will  be  bound  fb  far 
as  he  has  aflcts -by  defcent^  Confidering,  rco.Litt.i44.K 
however,  the  fecure  remedy  by  diftrefs 
(where  the  value  of  the  lands  prove  fufficient 
to  anfwer  fuch  diftrefs)  compared  with  a  per- 
fonal  fecurity,  the  remedy  by  diftrei^  fcems 

C  c  2  to 


I  RoU.  ab.  226. 
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to  be  in  moft  cafes  the  moft  defirable,  ex-' 
ccpt  in  the  particular  cafe  wKcrc  a  tcrnior 
for  years  grants,  for  himfelf  and  his  beirSy  a 
rent-charge  in  fee  to  be  iffuing  out  of  the 
lands  held  under  the  term :  in  this  cafe  if  the 
grantee  diftreins,  afid  thereby  throws  the 
charge  off  of  the  perfon  of  the  grantee,  when 
the  term  expires  the  rent-charge  is  extinft, 
becaufe  the  grantor  could  not  charge  the 
land  longer  than  his  intercft  continued  in  it : 
but  on  the  other  hand  the  heirs  of  the  grantor 
are  bound  in  a  writ  of  annuity,  fo  far  as  they 
*  poph.  I7.       have  aflets  \ 

By  the  common  law,  the  heir,  executor,  or 
admini{h;ator  of  a  man  feifed  in  fee  limple 
or  fee  tail  of  a  rent-charge,  rent-fcrvice,  rent- 
fccke,  or  fee-farm,  had  no  remedy  to  recover 
the  arrearages  incurred  in  the  life- time  of  the 
owner  of  fuch  rents;  but  by  the  ftatute 
3a  Hen.  8.  c.  37.  a  double  remedy  is  given 
to  the  executors  or  adminiftrators  in  fuch 
*Co.Litt.i62.a.  cafes,  viz,  by  diftrefs,  and  by  aftion  of  debt*. 

Lmw.  387.  '  ^  ^         / 

So  at  the  common  law,  \v  there  had  been  t 
rent  granted  to  A.  for  the  life  of  B. ;  and  A* 
had  died  during  B.'s  life  \  the  executors  of  A,  I 

might  have  brought  an  aftion  of  debt,  but 
could  not  diftrcin  for  the  arrearages  incurred 

during 


J 
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during  A.'s  life:  but  the  above-mentioned 
ftatutc  extends  alfo  to  this  cafe  **.     If  at  this  ^  Co.Litt.i6a.a. 
daydicre  be  a  grant  of  a  rent-charge  during  Lutwtjg;. 
the  life  of  the  grantor  (who  is  but  a  tenant  &Vym:Vyt 
forlifchimfclfofthe  lands  charged  widi  the  '^^*»^*- 
rent)  and  the  tenant  for  life  or  grantor  dies 
(whereby  the  rent  is  extinguiflied)  it  feems . 
that  the  grantee  cannot  in  this  cafe  diftrein 
upon  the  lands  in  the  pofleflion  of  the  re- 
mainder-'man ;  for  he  claims  by  a  title  para- 
mount to  the  grantor,  who  cannot  charge 
any  other  perfon's  intereft  but  his  own\  'Vide 
But  though  the  grantee  cannot  diftrein  in  this  »  vem,  6«!'  * 

^^r  *.    L  !-•  f     .  Lord  Fairfax  V, 

cale,  yet  he  or  his  executors  may  bring  an  i^rd  Derby. 

adkion  of  debt  againft  the  cxccytors  of  tenant 

for  life  ^  dibid.  Vide 

Co.  Litc.i6«.  b. 
as  to  the  dif. 

Thefe  are  the  material  incidents  to  a  grant  [wM5?"hirand 
of  a  rent-charge,  widiout  inferring  this  ccve-  f  c'i^^xj!!^. 
nant  for  payment  of  the  annuity :  it  is,  how- 
ever, ufcful  in  many  refpefts.     Thus,  in  cafe 
of  an  infufEcient  diftrefs,  it  affords  the  modern 
remedy  by  aftion  of  covenant  %  inftead  of  e  vide  %  stnu 
reforting  to  the  remedy  by  writ  of  annuity.  ^^^^ 
Beiides,  a  bill  in  equity  will  lie  to  have  a 
ipecific  performance  of  this  covenant.     Thus, 
in  a  cafe'  where  the  lands,  on  which  a  rent  f5Bro*p.c, 
^as  charged,  were  found  to  be  fubjcft  tp  *^ 

C  c  J  prior 
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priar  incumbrances,  exceeding  dieir  annual 
valuc>  but  other  lands  afterwards  defcended 
to  the  grantor ;  upon  a  bill  brought  by  the 
executors  of  the  grantee,  to  have  a  Ipecific 
performance  of  the  covenant  to  pay  the  an- 

f  5  Bro.  p.  c.     nuity  *,  it  was  decreed,  that  all  the  arrears  of 

the  annuity  {hould  be  paid,  and  alfo  interell 
upon  the  arrears  from  the  matter's  report. 
So  too,  fuppofe  there  be  a  covenant  to  pay 
an  annuity,  and  for  the  better  fecuring  the 
annuity  a  bond  is  entered  into  with  a  pe- 
nalty i  if  after  the  bond  is  forfeited  at  law, 
the  obligor  becomes  infolvent,  and  is  dif- 
charged  under  an  infolvent  aft  (whereby  the 
fecurity  given  by  the  bond  is  gone)  the 
obligee  may  ftill  bring  his  aftion  of  covenant 
for  the  arrears  of  the  annuity  incurred  after 

^i>ougi.97.      the  difcharge\     If  in  this  cafe  the  obligor 

CottcrclT.  °  .' 

Uooke.  had  become  a  bankrupt,  and  the  obligee  had 

not  made  any  ufe  of  the  penalty  under  the 
commiifion,  he  might  proceed,  as  often  as  he 

*  Ibid.  pkafed^  for  breaches  of  the  covenant  \ 

In  the  covenant,  which  is  the  fubjeft  of 
our  prefent  enquiry,  we  fee  that  the  grantor 
covenants  for  himfelf,  his  heirs,  executors, 
and  adminiftrators,  not  only  to  pay  the  an « 
nuity  or  rent- charge,  when  it  Ihall  become 

due. 


n 
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due,  but  alfo  a  proportionable  part  of  it  firom 
the  time  which  fhall  elapfe  between  the  laft 
quarterly  days  of  payment  next  preceding 
the  deceafe  of  the  grantor^  to  the  time  of  his 
deceaie.  This  proyifion  is  very  neceflary^ 
for  if  the  grantor  dies  before  the  day  of  pay- 
mentj  then  is  both  the  annuity  and  rent- 
charge  determined  I  and  as  the  payment  of 
the  annuity  is  not  due  till  the  day  fixed  for 
that  purpofe^  the  grantee  cannot  avail  him- 
lelf  of  the  remedies  given  by  the  ftatute  of 
32  H.  8.  to  recover  agsunft  the  executors  of 
the  tenant  for  life  the  arrears  of  the  rent- 
charge  }  for  in  this  cafe  there  are  no  arrears. 
As  in  this  cafe  the  annuity  is  not  in  arrear>  {o 
the  law  Will  not  make  any  apportionment  of 
it  in  favour  of  the  grantees  for  the  payment 
of  rent  to  a  ftranger  is  limilar  to  the  apply- 
ing of  dividends  arming  upon  money  in  the 
public  funds  payable  to  one  for  life  $  in  which 
cafe>  if  the  perfon  to  whom  they  are  made 
payable  fliould  die  before  the  day  of  pay- 
ment>  they  cannot  be  apportioned :  for  Lord 
Hardwicke^  in  a  cafe  of  that  nature^  exprefsly 
determined,  that  dividends  were  not  like  iu- 
ttreft  of  money^  which  is  due  fix>m  day  to 
day,  but  like  rM^  and  therefore  not  to  be 
apportioned ^    It  feems,  that  if  there  be  ^^^^''^ 

Cc  4  tenant  *^"2^^7*- 
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« 

tenant  for  life,  and  he  grants  for  him  and  his 
heirs  a  rent-charge,  or  annuity  in  fee,  to  be 
ifluing  out  of  the  lands  whereof  he  is  tenant 
for  life  5  if  in  this  cafe  the  tenant  for  life  dies, 
the  rent-cbargt  is  entirely  ^xtinguifhed,  but 
J  %  Co.  36.  b.      the  annuity  ftill  continues  \ 

Cu,  Lice.  349.  a, 

By  the  comnTiOn  law,  if  a  tenant  for  life  had 

made  a  leafe  for  years,  and  had  died  before 

the  rent  was  due,  the  rent  was  loft,  both  to 

the  executors,   and  thofe  in  rennainder  or 

» Vide  reverfion ",  by  which  means  the  under-te- 

I  Pi  w.  392.      nant  was  frequently  exempted  from  paying 

any  rent  at  all  in  return  for  the  lands.  To 
obviate  fo  open  an  injuftice,  the  ftatutc 
1 1  Geo.  2.  c,  1 9.  gives  an  aftion  on  the  cafe 
to  the  executors  and  adnriinlftrators  of  the 
tenant  for  life,  to  recover  of  the  under-tenants 
Aich  proportionable  part  as  (ball  be  incurred 
from  the  laft  day  of  payment,  to  the  deceafe 
of  the  tenant  for  life.  In  the  cafe  of  Paget 
»vide  V.  Gee",  Lord  Hardwicke  faid,  that  by  an 

equitable  conftrudion  the  above  ftatute  ex- 
tended to  leafes  for  years  made  by  tenants  in 
uil,  not  warranted  by  the  ftatute  32  Hen.  8. 
c.  a8,  J  and  alfo  to  leafes  for  years  made  by  • 
tenants  for  years  dcterm.inable  on  their  own 
Jives,  It  is  obfervable,  that  equity  appor- 
tions 
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five  (hillings  (F)  of  lawful  money  of  Great  confideration 
Britain,  to  the  faid  A,  Afliton  in  hand  paid  S^a  foi^*"^^ 


tions  maintenance  money  %  and  alfo  mtcreft  • »  p-  w.  501, 

503- 
PQ  ^  ixiortgagc  *•»  p  I  p.  w.  176, 

So  far  of  the  precedent  now  before  us,  as 

we  have  already  flat^d,  is  a  fimple  grant  of  a 

rent-charge  at  common  law,  with  a  power  of 

diflreis,  and  entry,  and  a  covenant  to  pay, 

&x.     This  grant  may  be  to  ufes,  the  fame  as 

a  feoffment  to  ufes.     Thus  the  grant  may  be 

to  A.  to  the  ufe  of  B.  &c.  which  limitation 

of  ufes   will  be  executed   by  the  ftatute^  ^Supra,  le^tq 

167 
What  follows  is  a  bargain  and  fale  of  the 

fame  lands  to  a  trultee  for  years,  for  the 

better  fccuring  the  payment  of  the  annuity 

or  rent-charge.     Hitherto  we  have  feen,  that 

the  grantee  has  his  remedy  by  diftrefs,  by 

writ  of  annuity,  or  by  an  aftion  of  covenant. 

By  this  demife,  the  truftee  is  impowered  to 

demife,  leafe,  or  mortgage  the  lands,  upon 

non-payment  of  the  rent-charge. 

(F)  With  re(pe6t  to  the  confideration  re- 
quifite  to  create  a  ule  in  a  bargain  and  fale, 
we  fhall  have  occafion  to  confider  that  fub- 
je6t  in  a  fubfequent  pa^, 

-  by 


fale. 
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by  the  faid  C.  Caiy,  at  or  before  did  fealing 
2uk1  delivery  of  thefe  preients  (the  receipt 
whereof  is  hereby  acknowledged)  he  the  faid 
A.  Afhton,  at  the  requcft,  and  by  the  direftion 
and  appoint nnent  of  the  faid  B.  Barton  (tefti- 
fied  by  his  being  a  party  tOj  and  fealing  and 
Bargain  an4  delivering  thefe  prefencs)  hafb  granted^  bar- 
gained, fold  (G)j  and  demiled,  and  by  thefe 
prefents  dotb  grant,  bargain,  fell,  and  demife, 
unto  the  faid  C.  Gary,  his  executors,  admbif- 
trators  and  alTigns,  all  thoie  the  faid  mef- 
fliageis  or  tenements,  lands,  hereditaments, 
and  premiffes  hereinbefore  particularly  men*- 
tioned,  and  hereinbefore  charged  with  the 
payment  of  the  faid  annuity,  or  yearly  rent, 
or  fum  of  £.  together  with  all  and 

lingular  the  rights,  members,  and  appurte- 


(G)  The  reaibn  why  a  bargain  and  fale 
in  this  cafe  is  preferable  to  a  common  law 
leafe  for  years,  is,  becaufe  the  baigain  and 
fale  vefts  the  poflellion  in  the  bargainee  With- 
out any  aftual  entry,  by  force  of  the  ftatute 
for  transferring  ufes  into  poflefiion ;  whereas 
an  aftual  entry  is  necefiary  to  veft  the  pof- 
^^'*T^*    ^M  u    feffion  in  a   leffee  at  the  common  law  \ 

Co.  Lut.  266(  b« 

However,  as  the  granting  words  arc,  grant, 
bargain,  /eS,  and  demife,  the  grantee  may 
eidaer  take  it  by  way  of  demife  at  common 
*  ft  Ca  35,  b.      law,  or  bargain  and  fale  *. 

nances 
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ftances  thereto  rcfpedively  belonging,  or  in 
anywife  appertaining,  and  the  reverfion  and 
revcrfions,  remainder  and  remainders,  iflues, 
and  profits  of  all  and  lingular  the  faid  feveral 
hereditaments  and  premiflcs,  i$  have  and  to  Habendum, 
hold  the  faid  meiTuages  or  tenements,  lands, 
hereditaments,  and  premifles,  hereby  granted 
and  demifed,  or  exprefled  and  intended  fo  to 
be,  with  the  appurtenances,  unto  the  faid  C. 
Cary,    his    executors,    adminiftrators,    and 
afligns,  from  the  day  next  before  the  day  of        , 
the  date  of  thefe  prefents,  for  and  during  the 
term  of  ninety-nine  years,  from  thence  enfu- 
ihg,  and  fully  to  be  compleat  and  ended, 
yielding  and  paying  therefore  yearly  and  every  Reddendum. 
year,  during  the  continuation  of  this  demifc, 
unto  him  the  faid  A.  Alhton,  the  rent  of  one 
pepper-corn  (H)  (if  the  fame  fhall  be  law- 
fully demanded)  upon  the  trufts  neverthelefs, 
and  to  and  for  the  ends,  intents,  and  pur- 
poles,  hereinafter  expreffed  and  declared  of 
and   concerning   the  fame   hereby  demifed 
premifles  (that  is  to  fay)  upon  trufi^  in  the 
firft  place,  to  permit  and  fufFer  the  faid  A. 
Afliton  and  his  aflTigns  to  enjoy  and  receive 
and  take  the  yearly  income,  rents,  iflues,  and 


(H)  This  refervation  of  a  pepper-corn  is 
of  itfelf  fufficient  to  make  the  lands  pafs  by 
way  of  ufe,  that  is,  to  turn  the  leafe  for  years 
into  a  bargain  and  fale,  and  of  courfc  avoid 
an  aftual .entry \  'Barker v, 

profits  'if°f-**»- 


♦ 
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profits  (I)  of  all  the  faid  hereby-dcmifcd 
mcfluages  or  tenements,  lands,  hereditaments, 
and  premifles,  with  the  appurtenances,  un- 
til default  lliall  happen  to  be  made  of  or  in 
payment  of  the  faid  annuity  or  yearly  rent 
or  fum  of  £.  or  fbme  part  thereof, 

at  or  on  the  days  and  times,  and  ^n  the  place 
and  manner  hereinbefore  limited  and  ap- 
pointfed  for  the  payment  thereof;  and  upon 
this  further  trufty  that  in  cafe  the  iaid  annuity 
or  yearly  rent  or  fum  of  £.  or  any 

part  thereof^  fhall  happen  to  be  behind  or 
unpaid  by  the  fpace  of  30  days  next  over  or 
after  any  of  the  faid  days  or  times  of  pay- 
ment, whereon  the  fame  is  hereinbefore  li- 
mited and  appointed,  and  ought  to  be 
paid  as  aforefaid,  (being  lawfully  demanded) 
then,  and  fo  often  as  the  faid  C.  Cary,  his 
executors,  adminiftrators,  and  affigns,  fhall 
from  time  to  time,  by  and  out  of  the  rent^, 
iffucs,  and^  profits  of  the  faid  mefluages  or 


>*■•« 


(I)  Here  we  may  apply  fome  obferva- 
tions  made  in  a  preceding  part  of  this  eflfay. 
This  limitation  of  an  eftate  to  a  truftee  in 
truft  to  permit  another  to  receive  the  profits, 
would,  in  cafe  of  a  fteehold,  be  executed  in 
Supra,  154.  feftuique  trtiji  by  virtue  of  the  ftatute  of  ufes  ^ 
But  as  a  term  of  years  does  not  com^  within 
that  ftatute,  the  legal  eftate  muft  continue  in 


♦'Sttpra,  tfo,  61,  the  truftee ''. 


tenements 
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tenements  and  premifles,  or  any  part  there- 
of, by  demiftngy  leafing,  and  mortgaging  the 
fame,  or  any  part  thereof,  for  all  or  any  part 
of  the  faid  term  hereby  demifed,  or  by  fuch 
other  ways  or  means  as  to  him  the  faid  C* 
Cary,  his  executors,  adminiftratbrs,  or  aC- 
figns,  fhall  feem  meet,  raife  or  levy  fuch  fum 
and  fums  of  money  as  fhall  be  fufficient  to 
pay  and  iatisfy  the  laid  annuity  or  yearly  rent 
of  j^.  or  fo  much  thereof  as  fhall 

from  time  to  time  happen  to  be  in  arrear 
and  unpaid,  with  all  fuch  lofs,  cofb,  charges, 
damages,  and  expences  whatfoever,  as  the 
iaid  B.  Barton,  his  executors,  adminiftra- 
tors,  or  afligns,  or  the  faid  C.  Cary,  his  ex- 
ecutors, adminiflrators,  or  afligns  fhall  fuftain, 
expend,  or  be  put  unto,  for  or  by  reafbn  or 
means  of  the  non-^payment  of  the  faid  annui- 
ty or  yearly  fum  q(£.  or  any  part 
thereof,  at  the  days  and  times,  and  in  the 
manner  hereinbefore  mentioned  and  ap- 
pointed for  payment  of  the  fame,  or  for  or 
attending  the  performing  the  trufls  hereby 
declared,  and  fhall*  and  do  pay  and  apply 
the  monies  arifing  thereby  in  payment  and 
fatisfaftion  thereof  accoixiingly,  and  fhall 
and  do  pay  to,  or  otherwife  permit  and  fufFer 
the  faid  A.  Afhton  and  his  afligns  to  have, 
receive,  and  take  the  refidue  and  overplus  of 
the  faid  rents,  iflues^  and  profits  of  the  faid 
meffuages  or  tenements,  lands,  hereditaments, 
and  premifles,  after  full  payment  and  fatis- 
fadioQ  of  the  faid  annuity  or  yearly  fum  of 
£.  and  all  arrears  thereof,  and  all 
fuch  coftsj  charges,  damages,  and  expences, 

as 
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as  aforefaid)  to  and  for  his  and  their  own  nik 
Piovifo  for  d<s  jind  benefit.  Provided  always^  and  it  is 
^«  mining   t      jj^j^^y  declared  and  agreed^  that  after  the  dc- 

ceafe  of  the  faid  A.  Aihton^  or  full  payment 

of  the  faid  annuity  or  yearly  fum  of  ^. 

and  all  arrears,  thereof,  to  the  fsud  B.  Barton^ 

his    executors,    adminiftrators,  and  afUgns, 

and  paynnient  of  all  fuch  coils,  chaises,  da-* 

mages,  and  expences  as  aforefaid,  the  faid 

demife  hereby   made,    and   the   faid   term 

hereby  granted,  or  fo  much  thereof  as  fhall 

not  be  difpoied  of  under  the  trufls  aforefaid^ 

fliall  ceafe,  determine,  and  be  abfolutely  void. 

Covenant  that   And  the  faid  A.  Afbton  for  himfelf,  his  heirs, 

fg^^rr  ht*to   ^x^cutors,  and  adminiflxators,  doth  covenant^ 

charge  the  pre.   promiie,  and  agree  to  and  with  the  faid  B# 

m^fles.  Barton,  his   executors,   adminiftrators,   and 

afTigns,  by  thefe  prefents,  in  matiner .  and 
ibrm  following,  (that  is  to  fay)  that  he  the 
faid  A.  Afhton  hath  in  himfelf  good  right, 
full  power,  and  lawful  and  abfoluce  authority 
to  charge  the  faid  mefluages  or  tenement^ 
lands,  hereditaments,  and  prcmifles,  and 
every  part  and  parcel  thereof  with  the  faid 
payment  of  the  faid  annuity,  or  yearly  rent 
or  fum  of  ^.  in  manner  aforefaid, 

and  to  demife  the  fanie  meffuages  or  tene- 
ments, lands,  hereditaments,  and  premifles 
refpeftively  to  the  faid  C.  Gary,  his  execu- 
tors, adminifixalors,  and  affigns,  for  and 
during  the  faid  term  of  99  years,  upon  the 
trujisi  and  to  and  for  the  intents  and  pur* 
'pofes  hereinbefore  mentioned,  exprefled^ 
and  dire£led,  of  and  concerning  the  fan^e, 
and  according  to  the  true  intent  and  oiiean* 
*  ing 
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ing  of  thcfc  prefcnts  (K).    And  further^  that  That  tiw  pre- 
aU  and  fingular  the  premiffes  hereby  demifed  "^Jrhe^Ltj 
now  are,  and  fo  fhall  from  time  to  time,  and  adiftt«fsi 
at  all  times  hereafter^  during  the  continuance       \ 
of  the  faid  term  of  99  years,  remain,  conti- 
nue, and  be  open  to  and  fufficient  for  fueh 
diftrefs.and  entries  of  the  faid  B.  Barton,  his 
executors,  adminiilrators,  and  afTigns,  in  cafe 
of  non-payment  to  him  or  them  of  the  faid 
annuity  or  fum  of  ^.  in  manner 

aforefaid ;  and  that  the  faid  mefTuages  or  te-  and  thjt  they 
nements,  lands,  hereditaments,  and  premiffes  ^qI^^\^!^ 
now  are  free  and  clear,  and  freely  and  clearly  bnmces. 
acquitted,  exonerated,    and  difchai^;ed,  and 
Ihall  remain  well    and     fufficiently    (aved 
harmlefs,  and  kept  indemnified  by  the  faid 
A.  Alhton,  his  heirs,  executors,  and  admi- 
niftrators,  of,  from>  and  againft  all  and  all 
manner  of  former  and  other  gifts,  grants, 
bargains,  fales,  leaies,  mortgages,  annuities, 
rent-charges,  former  and  other  rents,  and  ar- 
rears of  rents,  dower,  right  and  title  of  dower, 
ufes,    trufts,    wills,    intaik,    recognizances, 
judgments,  extents,  executions,   forfeitures, 
and  of,  from,  and  againft  all  and  lingular 
other  eftaties,  titles,  troubles,  liens,  charges, 
and  incumberances  whatibever  (except  here 
leqfes  made,  (^c.J  had,  made,  done,  commit* 
ted,  executed,  Qccafioned,  or  fuffered  by  the 
faid  A.  Afhton,  or  any  other  perfon  or  per* 


(K)  On  covenants  of  this  kind  vide  9.  Co, 
60.  b.  Cro.  Jac.  304. 

fons 
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ftlrtiw^^'ai/f    fons  whomlbevcr  (L).     jind  moreovefy  that 
uxi^      "*    the  faid  A.  Afliton,  and  all  and  every  othei* 
'  perfbn  or  perfons  whomlbevcr,   having,  or 

lawfully  or  equitably  claiming,  or  who  fhall 
or  may  lawfully  or  equitably  claim  any 
cftate,  right,  title,  truft,  or  intereft  whatfo- 
ever  of,  into,  or  out  of  the  faid  meiTuagest 
lands,  hereditaments,  and  premifles  herein^ 
before,  mentioned,  and  hereby  demifed,  or 
cxpreffcd  or  intended  fo  to  be,  or  any  o£* 
them,  or  any  part  thereof,  by,  from,  under^ 
or  in  trujl  for  him  or  them,  fliall  and  will 
fi*omtime  to  time^  and  at  all  times  during 

the 


rti*i 


(L)  This  covenant  gives  the  grantee  ad 
aftion  againft  the  grantor,  his  heirs,  execu- 
tors, and  adminiftrators,  in  cafe  the  lands  are 
infufficient  for  a  dillrefs,  and  in  cafe  of  prior 
incumbrances,  and  therefore  goes  to  the 
quiet  enjoyment  of  the  lands  by  the  grantee* 
The  words  grant  and  demife  in  the  bargain 
and  fale  alfo  create  an  implied  covenant  that 
the  tniftee  fhall  peaceably  enjoy  the  lands 
under  the  term.  I  muft  refer  to  another 
place  for  a  few  obfervations  on  the  manner 
p«lt  /jty.    in  which  an  implied  covenant  is  qualified  or 

reflrained  by  an  exprefs  one,  I  fhall  only 
obfervc  here,  that  if  a  tenant  for  life  leafes 
for  years  by  the  words  grant  and  demije^  this 

implied 


(    40I     ) 

the  continuance  of  the  life  (M)  of  him  the 
faid  A.  Afliton,  upon  every  reafonable  rc- 
queft  of  the  faid  B.  Barton^  his  executors^ 
adminiftrators,  or  aflignsj  but  at  the  proper 
cofb  and  charges  in  the  law  of  the  £ud  A. 


implied  covenant  only  extends  to  the  Idlbr  An  impUea  eb* 

himfelf,  and  not  to  his  perfonal  reprefenta-  mines  with  tho 

tives  after  his  death:  but  if  A.  feifed  m  fee  cro.  iiiz.  157. 

makes  a  leafe  for  years,  with  fuch  an  implied  ^^'  ^^ 

covenant,  and  dies,  and  the  heir  oufts  the 

leilee,  he  fhall  have  an  adtion  of  covenant 

againft  the  heir  on  account  of  the  privity  \  '  ^'  ^-  b*  34*- 

For  fuch  afts  as  do  or  do  not  amount  to 
a  breach  of  this  covenant  againft  prior  in- 
cumbrances, vide  Hannington  and  Rydear^s 
cafe,  I  Leon.  92.  and  the  cafe  there  cited  of 
a  rent-charge.  Vide  i  Keb.  427,  and  alfb 
Sav.  74,  7  5,  concerning  the  expofition  of  the 
Word  incumbrance^  alfb  Anoi\,  .Dyer  139*  a« 
Ander.  236*  2  Verm  45.  • 

(M)  Concerning  the  time  of  maldngi  and 
requeft  to  make  further  afllirance^,  vide 
WcntiK)rth  v.  Wentworth,  Syles  24a.  i  Roll, 
ab.  441.  and  Nafh  v.  Afton,  T.  Jones,  195* 

D  d  Alhton> 


J 
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A(hton,  (N)  make,  do,  acknowledge,  levy, 
fuffcr,  and  execute,  or  caulc  or  procure  to 
be  made,  done,  acknowledged,  levied,  fuficr- 
cd,  and  executed  all  and  every  fuch  further 
(O)  and  other  lawful  and  reasonable  (P) 
afts,  deeds,  and  things,  devices,  convey- 
ances, and  aflurances  in  the  law  what- 
Ibever,  for  the  better,  more  pcrfeft,  and  ab- 
iblute  granting  and    fecuring  the   laid  aa- 

nuity 


(N)  It  feems  that  without  this  provifion, 

the  further  affurance  muft  be  at  the  cofts 

and  charges  of  him  to  whofe  ufe  the  convey- 

•  iBuif.90.      ance  is  made*.     And  in  Heron  v.  TreyneV 

Goldney  VtCur-  ^  r 

^f«;  T,  it  is  faid  by  Holt,  C.  J.  that  in  a  Covenant  to 

750*  make  further  affurance  at  the  cofts  of  B. 

VidcBrownl. 

7o«  notice  di  the  kind  of  aflurance  muft  be  given 

to  B.  before  he  ought  to  tender  cofts; 
though  fecus  if  the  covenant  was  to  make  a 
particular  conveyance. 

(O)  Concerning  what  fhall  be  a  further 
*  affurance,  vide.  2  Leon.  130.  Ca:  17  a.  i  Bulfl 
90.  2  Bulf.  317.  alfo  Earl  of  Clenricard  v. 
Vifcount  Lifle,  Hob.  273*  275,  276. 

(P)  *As  to  what  fliall  be  a  reaf enable  affu- 
rance, vide  Pet  v.  Callys,    1  Leon.  304. 
'  Atkins  V.  Uton,  i  L".  Raym.  2^. 
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nuity  or  yearly  rent-charge  of  £.  to 

the  faid  B.  Barton,  his  executors,  adniiniftra- 
tors,  and  affigns,  by  and  out  of  the  faid  mef- 
fuages  or  tenements,  lands,  hereditaments, 
and  premiffes,  and  every  part  thereof  for 
and  during  the  continuance  of  the  natural 
life  of  him  the  faid  A.  Afliton,  and  alfo  for 
themiore  efFeftual  granting,  demifing,  and 
afllirlng  the  fame  hereditament?  and  pre- 
xnifles  unto  the  faid  C;  Cary,  his  executors, 
adminiftrators,  and  afllgns,  for  all  the  then 
remainder  of  the  faid  term  of  99  years,  up- 
on the  trufts  hereinbefore  dire&ed  thereof^ 
as  by  the  faid  B.  Barton,  his  executors,  ad- 
miniftrators, or  aiSgns,  or  his  or  their  coun- 
fel  learned  in  the  law  (  Q^)  fliall  be  de- 
vifcd,  or  advifed>  and  required.  In  wit- 
neis,'&c. 

•It  muft  be  obie^ed,  that  wheVe  a  rent-  since  the  cafe  of 
charge  .is  granted  by  way  of  annuity,  or  in  tV'^^cu^foS^ 
order  to  fecure  the  payment  of  a  fum  of  t^'cbafihs^h^- 
money,  then  it  is  ufual  for  the  grantee  to  take  5°^^  of'lnnui. 
a  bond,  with  a  warrant  of  attorney  to  confefs  ty  j  as  u  was  dc- 
judgment,    which  fhould  be  recited  in  the  Mf^XtfllJh' 
annuity  deed,  and  the  intent  .of  taking  them  ^*^jf ®  u***  "^^ 
declared.     In  deeds,  of  this  kind,  there  fhould  trzetufuri^' 
alfo  be  a  claufe  of  re-purcbafe.  *"^  J*'*^°«  >'» 

*  ^  parol  evidence 

cannot  bead- 
■  micted  to  prove 

that  there  was 

(O  )  It  feems  that  if  the  party  or  grantee  »"  agreement  to 

^  7*""^     -  r       /  o  redeem  or  re* 

be  himfelf  a  counfel,  he  cannot  advife  as  to  purchafe. 

1         /y  -rr-i-rkz-i.  /-  ^         '  Bro-Cha-R^p. 

the  aflurance.     Vide  Rofewel  s  cate>  5  Co.  92-  vide  supra. 

19.  b.  As  to  the  advice  of  couAfel,  fee  i  RolL 

ab,  440j  441. 
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BARGAIN  AND  SALE- 


w 


£  frequently  find  it  faid  in  the  book$» 
that  the  conveyance  by  bargain  and 
fale  derives  its  efFcft  from  the  ftatute  of  ufes. 
This  expreflion  would  naturally  lead  a  per- 
fon  to  imagine,  that  this  conveyance  was  in- 
troduced in  coiifequence  of  the  pafling  of 
» Vide  I  Ba.  ab.  that  ftatutc  \  But  the  fa6):  is>  that  this  fpe- 
*^^*  cies  of  affurance  was  In  ufe  long  before  the 

•  Vide  1  Co.  ftatute  of  ufes  was  ever  thought  of  \  That 
tco.(^4.au  ftatute.  It  IS  true,  has  given  it  greater  einca- 
r  Burr.Vs?'     cy  than  it  poffeflcd  when  ufes  remained  at 

the  common  law:  but  it  is  the  operation 
which  the  ftatute  has  had  upon  ufes  them- 
felves  that  has  given  birth  to  the  exprelfion 
juft  alluded  to,  and  that  has  rendered  the 
conveyance  by  bargain  and  fale  more  effica- 
cious than  it  originally  was. 

By  the  common  law  no  lands  could  be 
transferred  from  one  man  to  another  but  by 
die  (blenui  and  public  manner  of  livery  of 

feilin* 
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{eifin.  This  fimple  mode  of  conveyancing 
by  feoffment  and  livery  of  fcifin  continued  in 
full  prafticc  till  the  introduftion  of  ufes: 
fince  which  period  feoffments  have  gradually 
fallen  into  difufe,  and  at  prefent  are  but 
very  feldom  reforted  to.  The  inconve- 
niehces  attending  an  a6tual  entry,  and  the 
m.any  nice  laws  reletting  to  the  manner  of 
giving  and  receiving  the  poffefllon,  were 
pollibly  among  the  moft  urgent  reafons,  which 
induced  men  to  depart  from  the  notoriety 
of  public  invefliture,  and  to  adopt  a  mode  of 
conveyance  better  luited  to  their  Own  ideas 
of  accommodation  and  expedition.  The 
dodrine  of  ufes  afforded  a  very  aniple  op- 
portunity to  effeftuatc  a  departure  from  this 
ancient  plan  pf  conveyance.  The  convey- 
ance by  bargain  and  fale  owed  its  origin  to 
an  equitable  conftru6tion  of  the  court  of 
chancery,  which  held,  that  a  valuable  confi- 
deration,  though  not  abfolutely  neceflary  to 
the  conveyance  of  the  land  by  feoffment  and 
liveryj  yet  was  alone  capable  of  rllfing  a  ufe. 
Therefore,  if  a  man  for  a  valuable  conGdera- 
tion  bargsuned  and  fold  his  lands,  now^ 
though  the  lands  themfelves  could  not  in 
this  cafe  pafs^  for  want  of  livery  of  ieiiin, 

D  d  3  yet 
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7^^  ^^  court  of  equity  thought  it  to  be 
againft  confcience  that  a  man  fhould  pay  a 
valuable  confideration  for  lands^  and  on  ac* 
count  of  the  oniifllon  of  a  legal  ceremony 
he  fhould  have  nothing  in  return  for  his 
bargain  i  therefore  it  held,  that  he  fhould 
have  the  ufe  of  the  lands,  which  was  nearly 
tantamount  to  having  the  lands  themfelves* 
By  this  conflruAion,  immediately  after  the 
bargain  and  fale  was  completed,  the  bargain^ 
or  became  feiled  to  the  ufe  of  the  bargainee, 
and  the  bargainee  himfclf  becaaie  in  every 
refped  ceftuique  ufe.  It  is  for  thefe  reafbns^ 
that  we  muft  account  for  the  definition  ufual- 
ly  given  of  this  afTurance,  by  which  it  is 
tenned  a  real  contra^  for  a  valuable  confi- 
'  %  inft.  67X.     deration "" ;  thereby  not  allowing  it  the  name 

of  an  abjolute  conveyance^  but  only  giving  it 
die  appellation  of  a  contraS^  by  virtue  of 
which  ceftuique  ufe  might  compell  the  bar- 
gainor to  execute  a  legal  and  abfolute  afTu- 
rance.  As  then  by  a  bargain  and  fale  of 
lands  before  the  flatute,  nodiing  but  an  equi- 
table intereft  paffcd  to  the  grantee,  it  was 
placing  the  bargainor  and  bargainee  nearly 
in  the  fituation  of  a  feoffee,  and  cefhiique 
ufe. 


It 
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It  is  obfenrable,  that  the  books  *»  when  *  i  co.  87.  b. 

100.  bi 

they  {peak  of  bargains  and  fales^  do  not  men-  8  co.  94.  a. 
tion  them  as  being  exprcfsly  made  of  the  u/e  M«>r,  '34.  pi! 
of  the  lands,  but  as  abfolute  fale^  of  the  lands 
themfelves  (without  noticing  the  ufe) ;  which 
ikks  of  the  lands  only  for  a  valuable  con/tder" 
aiim  were  fufBcient  co  carry  the  ufe  to  the 
bargainee.     Indeed,  in  the  prefent  forms  of 
bargains  and  fales,  we  fee  that  the  land  and 
not  the  ufs  is  fold :  therefore^  though  it  has  ^ 
become  ufual  to  declare  the  ufe  to  the  bar^ 
gainee  in  the  habendum^  after  a  previous  bar- 
gain and  fale  of  the  lands  in  the  premiiTes, 
yet  this  declaration  of  the  ufe  is  not  altoge- 
ther neccffary  5  for  it  is  the  confideration  which 
directs  the  uie  to  the  bargainee,  and  the  par- 
ties could  not  declare  it  to  any  other  perfon, 
even  if  they  were  inclined  fo  to  do  *.   There-  *  Bro,  feoff,  ai. 
fore,  when  we  meet  with  an  aflertion,  that  it  b.  n.  c  pi  60. 
is  abfolutely  neceffary  to  declare  the  ufe  to 
the  bargainee^,  we  xnuft  underfland  it  as  f Liuy conv. 201 
meaning  that  the  uie  cannot  be  declared  to 
any  other  perfon  than  the  bargainee,  but  that 
without  any  fuch  declaration  the  ufe  would^ 
on  account  of  the  confideration,  veft  in  the 
bargainee  *•  s  vide  wcft, 

fymb.    part    i« 
f-  359* 

It  follows  from  the  above  hiftory  of  a  bar-  ^TiC'^^' 

P  d  4  gain  '''^  *'^^- 
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gain  and  fale,  before  the  ftatute  of  ufes,  that 
no'  peribn  could  bargain  and  fell  his  land^ 
who  had  not  the  uje  as  well  as  fojfeffion  in 
him  at  the  rime  of  the  (ale.  Therefore,  if  a 
feoffee  to  ufes  had  bargained  and  fold  to 
one  who  had  no  notice,  yet  no  ufe  would 
have  pafTed  to  the  bargainee,  becauie  the 
feofiee  or  bairgainor  had  no  ufe  himfelf,  and 
there  could  not  be  two  ufes  of  the  lame 
kCoJfitt.27x.b.  land''.     On  die  other  hand,  V  ceftuique  uje^ 

before  the  ftatute  of  ufes,  and  after  the  fta- 
tute of  I  Rich.  3.  had  conveyed  the  lands  by 
die  words  bargain  and  /ell^  nothing  but  the 

•  Moor,  %^^  ufe  would  have  pafled  % 
lit,  ^  * 


'3 
Burr.  95. 


It  is  fcarce  neceflary  to  obferve,  that  the 
ftatute  of  ufes  has  given  a  greater  force  to  the 
conveyance  by  bargain  and  fale,  than  it  ori- 
ginally  had.  Immediately  that  the  ufe,  ac- 
cording to  the  original  operation  of  this  con- 
veyance, is  vefted  in  the  bargainee,  the  fta- 
tute annexes  the  pofTeflion:  fo  that  a  bar- 
gain and  fale  is  at  this  day  a  complete  con- 
veyance, which  entirely  transfers  both  the 
ufe  and  pofTeirion  from  th^  bargainor  to  the 
bargainee,  and  is  not  in  efFeft  what  it  for- 
merly was,  viz.  a  contrail^  for  the  p^|mi- 
ance  of  which  the  bargainee  was  obli^^J'^to 

feek 
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fcek  rdief  ia  equity.  The  ufe,  however,  mvift 
ftill  veil  in  the  bargainee  before  the  pofleflion 
can  be  executed  in  hini« 

The  nature  of  the  eftate  of  the  bargainee 
Jince  the  ftatute  is  the  fame  as  il  was  before. 
The  bargainee  is  dill  but  a  ceftuique  ufe ;  and 
though  he  has  a  legal  inftead  of  a  fiduciary 
eftate  lince  the  ftatute,  yet  that  legal  eftate 
16  made  fuch  by  force  of  the  ftatute  of  ufes, 
and  not  according  to  the  rules  of  the  com- 
mon law.  Upon  this  principle  it  has  been 
heldj  and  is  indeed  now  eftablifhed,  that  no 
uie  can  be  limited  to  arife  out  of  die  eftate 
of  the  bargainee  to  a  third  perfbn,  for  that 
would  be  to  limit  a  ufe  lo  arife  upon  a  ufe. 
Therefore,  if  A.  baigains  and  fells  in  fee  to  ' 

B.  to  the  ufe  of  A.  (the  bargainor)  or  any 
other  perfon,  for  life,  or  in  fee,  this  limita- 
tion of  the  ufe  is  void  \    But  though  this  de-  i  Dy.  155.3. 
daradon  of  the  •  ufe  is  void  ^  ^  ufe,  yet  it  pi.  ^6.'''^*  ^^' 
has  been  a  queftion,  whether  it  would  not  '  ^°°*  ***' 
be  fupported  as  a  frujf  in  chancery  '.     How-  ^  1  ci1a.Ca.x14, 
ever,  according  to  the  very  liberal  principles,  "^ 
which  guide  the^  courts  with  refpeft  to  Uiifts, 
tiiere  is  not  a  doubt,  I  apprehend,  but  that 
(iich  ufes  could  be  deemed  trufis^^  >  vide  gwk 

ufes,  194* 

♦  As 


I 
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As  fi  ufe  upon  a  bargain  and  iak  cannot 
be  linnited  to  any  other  perfon  than  the 
bargainee^  fo  neither  will  the  eftate  of  the 
bargainee  fupport  a  Jpringing  or  future  ufe. 
Every  future  or  Ipringing  ufe  fhouW  have  a 
feifin  at  the  (A)mmon  law^  out  of  which  it  is 
Co  be  ferved,  when  it  comes  in  ejfe.  It  was 
» Bro.  feoff,  ai.  bcforc  obferved ",  that  if  a  feoffment  had 

ufcs,  pi.  30.  .  .  "  -        - 

B.  N.c.  423.     been  made  to  A.  and  his  heirs^  to  the  ufe'of 

B*  and  his  heirs^  undl  C.  paid  a  certain  fum^ 
and  then  to  the  ufe  of  C.  in  fee^  or  that  then 
A.  Ihould  ftand  feifed  to  the  ufe  of  C,  and 
his  heirs ;  or  if  a  feoffment  had  been  jnade 
to  A.  in  fee,  to  the  uje  of  bimfelf  in  fee,  but  if 
C.  paid  fo  much  then  to  the  ufe  of  C.  in  fee  ^ 
in  either  cafe  upon  the  payment  of  the  monejr 
the  ufe  would  {hift  to  C.  and  be  executed 
by  the  ftatute.  For  here  in  both  inftances 
there  is  a  feifin  transferred  to  A.  which  may 
ferve  any  ufcs  declared  by  the  pardes* 
Though  the  whole  pf  the  ufe  in  the  firft  cafe 
is  executed  in  B.  by  the  ftatute,  yet  when  the 
money  is  paid,  it  is  divefted  out  of  him,  and 
it  then  fhifts  to  and  is  executed  in  C.  the 
fecond  ceftuique  ufe.  Upon,  this  momentary 
change,  the  ufe  to  C.  is  fervcd  out  of  the 

n  Vide  original  feifin,  or  livery  given  to  A. "     The 

limitation  of  the  ufe  in  the  fecond  inftance  to 

A. 
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A,  iini/elf  does  not  alter  the  principles  of  the 
cafe:  for  it  being  declared  to  A.   (who  is 
alio  feoffee)  he  is  in  by  the  common  law,  and 
not  by  the  Itatute :  therefore,  when  C.  pays 
the  money,  the  ufe  fhifts  from  A.  to  C. } 
but  in  this  fhifting  it  is  not  ferved  out  of  the 
leilin  of  A.  as  being  ceftuijue  ufe,  but  as  being 
a  feoffee  to  ufes,  or  as  having  the  pofTefTion  by 
the  common  law.     This  is  a  very  necefTary 
confbxi£tion  j  for  if  the  future,  or  fpringing 
ufe,  was  limited  to  take  eflfed  out  of  the 
t&ztt, o(  cefiuique  ufe,  it  would  be  nothing  elfe 
in  reality  than  limiting  a  ufe  to  arife  out  of  a 
ufe,  which  is  clearly  againfl  law.     This  dif- 
tinftion  is  taken  by  the  fudges  in  Chudleigh's 
cafe.  If,  fay  they  %  A.  enfeoffs  B.  to  the  ufe  •  i  Co.  137.  a. 
of  C.  in  fee,  with  a  provifb,  that  if  D.  pays 
C.  £,.  100,  then  C.  fhall  iland  feifed  to  the 
ufe  of  D.  and  his  heirs,  this  limitation  of  the 
ufe  is  utterly  void :  for  the  future  ufe  ought 
to  be  raifed  out  of  the  eftace  of  the  feoffee, 
and  not  out  of  that  of  cejluique  ufe.     This 
brings  the  cafe  of  a  baigain  and  fale  exadlly 
in  point.     The  bargainee  is  in  fa6l  but  a  cej* 
tuique  ufe^    therefore,  if  A.   bargains  and 
fells  to  B.  in  fee,  provided  if  C.  pays  fb  much 
money,  then  B.  fhall  fland  feifed  to  the  ufe 
of  C.  in  fee,  this  limitation  of  the  ufe  is  void, 

becaufe 
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becaufe  it  is  to  take  effed  out  of  the  eftate 

r Vide  1  Leon. 7,   oi Ceftutque  ujc^ . 

Stoaeley  and 

Bracebridge's 

?M«)r,  35.  pi.  There  is  a  cafe  in  Moor  %  which  at  firft 
piis.  38.  s.  c.  view  may  feem  to  be  contrary  to  this  dodlrinc. 
rjS'''^^''  A.  bargained  and  fold  his  lands  in  fee  abfo- 

lutely,  and  in  the  fame  deed  of  bargain  and 
fale  the  bargainee    covenanted  and  ffranteel^ 
diat  if  A.  or  his  heirs  paid  fuch  a  fum  by 
fuch  a  day,  then  the  bargainee  and  his  heirs 
would  Jiand  Jetfed  to  the  uje  of  the  bargainor 
and  his  heirs.    Before  the  day  of  payment 
the  money  was  tendered^  and  the  bargainee 
refufed  to  accept  it:  and  it  was  held,  that 
upon  payment  the  uJe  would  have  changed^ 
though  not  upon  a  mere  tender.    However, 
with  relpedt  to  this  cafe  we  muft,  in  the  firft 
place,  obferve,  that  it  was  the  cafe  of  a  10^^- 
^age^  and  in  all  probability  there  were  words 
of  condition  annexed  to  this  covenants  in 
which  cafe  the  bargainor  would  have  entered 
by  way  of  a  condition  broken,  and  not  by 
way  of  limitation  of  a  ufe.    Indeed  there  are 
precedents,  where  a  fimilar  covenant,  with 
words  of  re-entry  annexed,  has  been  inferted 
in  a  bai^n  and  iale,  in  order  to  create  a 
'Vide Weft's     condition '.    But  fuppofing  this  not  to  be  a 

Sym.  pL  X.  rr         o 

f.  »S4.  condition,  yet  9  ufe  might  be  well  raifcd  on 

the 


J 
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^  the  covenant  of  the  bargainee,  for  when  he 

covenanted  to  ftand  feifcd  to  the  ufe  of  the 
bargainor^  the  u(e  would  not  arife  to  the  bar- 
gainor, as  a  limitation  of  that  ufe  which  he 
had  juft  parted  with,  for  that  would  be  a  ufe 
upon  a  ufe :  but  the  ufe  would  arife  to  the 
bargainor  by  virtue  of  the  covenant^  and  not 
by  way  of  limitation  of  a  ufe  upon  the  bar- 
gain and  fale.  The  covenant  in  that. cafe 
was,  as  it  were,  independent  of  and  uninflu- 
enced by  the  particular  operation  of  the  bar- 
gain "and  iale.  After  an  abfolute  bargain  and 
lale  in  fee,  the  bargainee  may  limit  what  ufet 
he  pleafes  upon  his  eftate  by  a  different,  or 
fubiequent  conveyance :  for  the  dodrine  that 
future  ufes  cannot  be  limited  to  arife  out  of 
the  eihite  of  cejiuiqiu  uje^  can  only  hold  good 
when  thofe  future  or  fpringing  ufes  make  a 
.  part  of^  and  are  limitations  operating  by  the 
feme  bargain  and  fale.  Surely  if  a  man  bar- 
gains and  fells  in  fee  for  a  valuable  confide- 
ration,  the  bargainee  may  convey  thofe  lands 
to  another  by  a  bargain  and  fale,  though  he 
is  by  the  fuit  original  bargain  and  fale  a  cej^ 
tuique  ufe.   Therefore,  a  ceftuique  uje%  after  the  ^ 

ftatute  I  Rich.  3.  and  before  the  ay  H.  8. 
might  have  transferred  his  ufe  without  con- 
veying the  lands  themfelves  * :  for  though  a  •  Moor,  34.  pj« 

limitQfioH  "^' 
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Imitaim  of  a  uie  to  arife  out  of  his  eftate  hf 

the  firft  conveyance  would  have  been  void, 

yet  when  the  ufe  was  vetted  in  him,  he  might 

'  diipofe  of  it,  as  he  thought  proper :  and  of 

courie  die  poifefiion,  fince  the  ftatute^  would 

be  executed  according  to  the  dxfpofiuon  of 

the  ufe.     Now,  though  the  covenant  in  this 

cafe  is  contained  in  the  batgain  and  fak,  and 

upon  that  account  both  may  be  held  to  form 

but  one  conveyance,  yet  they  have  die  effl^ 

«iRoii.  ab.       of  two*:  therefore,  it  is  faid,  that  the  fame 

'  '  confideration  is  as  neceffary  to  create  a  ufe 

by  way  of  covenant  on  a  bargain  and  (ale,  as 
'Vide  on  the  bargain  and  fale  itfelf ' ;  which  cir- 

Giib.  ufes.117.  cyn^ftance  proves>  that  it  is  not  a  limifatm  of 

^ct%"^^"'  a  ufe  arifing  out  of  the  eftate  of  the  baigainee, 
S/w''"^  becaufe  if  it  was,  then  the  firft  confideratioa 
Vide  B.  N.c.  (fuppofing  a  ufe  could  be  limiud  to  arife  out 
I  Leon.  25.       of  the  cftatc  of  the  bargainee)  would  be  fuf- 

ficient  for  that  purpofe :  but  as  the  ufe  arofc 
by  way  of  covenant  by  the  bargainee,  a  frcfli 
confideration  was^eceflary. 

To  iUuftrate  ftill  further  this  dodbrine,  viz. 
that  neither  a  prefent  nor  a  fijture  ufe  can  be 
limited  to  arife  out  of  the  eftate  of  the  bar«^ 
gainee,  when  the  limitation  of  the  ufe  derives 
its  efiicacy  from,  and  conftitutes  a  part  o^  the 

original 
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original  ctmtraSi^  or  bargain  and  falc,  we  need 

only  have  rccourfe  to  a  very  known  cafe.   •  If 

a  feoffment  be  made  to  A.  in  fee,  to  the  ufc 

of  W.  for  life,  remainder  to  the  ufe  of  B.  in 

fee,  MTith  a  power  for  W.  to  make  leafes  fer 

three  lives.     Here  W.  has  but  an  eftatc  for 

life,  and  if  he  makes  the  leafes,  they  \vill  take 

cfieA  by  way  of  limitation  of  a  ufe  out  of  die 

original  feifin  of  A« '    But  if  there  be  a  bar-  m  Co,  134,  a. 

gain  and  fale  to  one  for  life  (by  which  the  8Co.7iJa. 

reverfion  in  fee  is  in  the  bargainor)  there 

cannot  be  a  power  annexed  to  the  bai^n 

and  fale  ((x  the  bargainee  to  make  leafes,  fo 

as  to  take  efFedt  by  way  of  limitation  of  a 

ufe  out  of  the  eftate  of  the  bargainee,  for  that 

would  be  limiting  a  ufe  upon  a  ufe :  neither 

can  fuch  ufe  arife  out  of  the  eftate  of  the 

baigainor^  for  want  of  a  confidenatien  paid  by 

the  leflee  at  the  Qme  of  the  bargain  and 

^C^  «Poph.Si. 

It  may  here  be  faid,  that  as  the  ufe  limited 
to  the  bargainee  is  ferved  out  of  the  feifin  of 
die  bargainer y  fo  the  fame  feifin  (like  that  of  a 
feoflFce)  which  ferves  the  ufe  to  the  bargaineCj 
may  equally  as  well  ferve  a  fringing,  or 
future  ufe  to  a  third  peribn.  But  with  re- 
fpeft  to  that,  I  prefume,  that  after  a  bargain 

a/id 
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irndfale  infee^  there  cannot  he  z  pqfflbiUty  cf 
/eiftn  (which  feoflfces  are*  fuppofcd  to  have 
upon  the  limitation  of  fccondary  ufes)  left  in 
the  bargainor  to  feed  any  future  ufes,  in 
abridgment  of  the  fee  transferred  to  the  bar* 
gainee.  If  then  there  cap  be  no  poflibility 
of  feifiit  rcmjuning  in  him^  or  admitting  that 
fuch  a  poffibility  of  feifin  did  remain  m  him, 
yet  fhould  he  make  an  a£hial  entry  to  veil 
thofe  future  ufo,  when  they  come  in  ejfe 
(which  entry  by  feoffees  to  ufes  would,  in  a 
fimilar  cafe,  be  the  moft  certain  way  to  veft 
them)  fuch  entry  will  be  ineffeftual  for  that 
purpofc. 

Widi  rcfpcft  to  the  firft  point,  it  is  the 
very  nature  of  a  bargain  and  fale,  which  is 
always  fuppofed  to  be  made  for  a  valuable 
confideration,  to  transfer  the  ufe^  and  of  courfe 
the  fojfeffion  fince  the  flatute,  abfolutely  from 
the  bargainor  upon  a  bargain  and  fale  in  fee : 
therefore,  the  only  difference  between  this 
conveyance,  and  a  feoffment,  is,  that  the 
latter  firfl  conveys  the  poffeffion^  and  then  the 
ufc  but  both  of  them,  fince  the  flatute,  when 
ufed  by  a  peribn  feifed  in  fee,  entirely  con- 
vey the  ufe  and  pofleflion  &om  the  bargainor 
and  feoffor.  The  fituation  then  of  the  bar- 
gainor. 
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^inor  is  in  this  refptA  rather  fimilar  to  tllaC 

of  the  feoffor ;  .and  though  the  ufe  in  the  cafe 

of  a  bargain  and.  fale  is  ferved  out  of  the   * 

icifin  of  the  bargainor  fmce  the  ftatute^  whiUt 

on  a  feoffment  it  is  ferved  out  of  the  poflcf-* 

fion  of  the  feoffee^  yet  the  feifin^  which  the 

bai^nor  has  to  ferve  the  ufe  to  the  bar- 

gainee>  differs  materiaUjr  from  that  which  a 

feoffee  is  fiippofed  to  have.     The  feifin  of 

^t  feoffee  is  fuch  as  ivill  ferve  a  ufe  declared 

to  himfelf^  to  the  feoffor,  or  a  flranger,  or  to 

all  of  them :  but  the  feifin  of  the  bargainor 

can  only  ferve  the  ufe,  which  is  bargained 

and  fold  to  the  bargainee  \    After  the  limi-  ^iLcon.i4S. 

r       r  •     •  r  Moof,  46. 

tation  of  a  tuture,  or  contingent  ule  upon  a 
feoffment,  there  is  a  fojjibility  ofjeifin  remain- 
ing in  the  feoffees  to  ferve  thofe  future  ufes, 
when  they  come  in  effe^'j  becaufe,  as  the  ufes  ^chadicigh'« 
on  a  feoffment  are  guided  chiefly  by  the  de-  t  co.z»o.a. 
claration  and  intent  of  the  parties,  that  intent 
could  not  be  effe<5tuated,  unlefs  there  was  a 
feifin  in  the  feoffees  to  feed  the  ufes  upon 
their  fhiftii^.     But  as  the  ufe  on  a  bargain 
and  fale  can  only  be  vefled  in  the  bargainee^  ' 
and  as  fuch  ufe  is  for  a  valuable  confideradon 
bargained  and  fold  to  him,  it  feems  that  there 
can  be  no  poffible  feifin  left  in  the  bargainor 

£e  to     , 
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to  fenrc  any  ufcs  in  abridgment  of  thaf  pre* 
vioufly  comreycd  to  the  bargainee. 

If  then  there  can  be  no  poffibility  of  feifin 
in  the  b^gainor,  after  a  bargain  and  fale  in 
fee,  to  feed  any  future  or  contingent  ufes,  the 
only  way  that  the  ufe  fold  to  the  bargainee 
can  be  avoided  or  abridged,  is  to  annex  a 
condition  of  entry  to  the  bargain  and  fale 
upon  the  happening  of  a  contingent  event* 
Thus,  fuppofe  A.  bargain?  and  fells  to  B.  in 
fee,  but  if  C.  pays  fuch  a  fum  of  nx>ney  at 
fuch  a  thne,  then  the  ufe  to  B.  (ball  ceafe» 
and  it  fhall  be  lawful  for  A.  to  re-enter  and 
ftarid  feifed  to  the  irfe  of  C.    In  this  cafe  it 
might  be  imagined,  that  upon  the  entry  of 
A.  the  future  ufe  to  C.  would  veil ;  but  this 
conclufion  has  been  exprefsly  denied.    A» 
^^HoiiowayT.    bargained  and  fold'  lands  to  B. ;  but  upon 
Moor,  761.  pi.    payment  of  a  certain  fum  there  was  a  condi- 
*'^^**        ,     don  that  A.  fliould  re-enter,  and  ftand  feifed 

to  the  ufe  of  himfelf  and  heirs,  until  he  at- 
tempted to  alien  without  the  affent  of  B.  and 
then  to  the  ufe  of  B.  and  bis  heirs.  A  fine  wa* 
levied  to  thofe  ufcs :  A.  paid  the  money,  and 
entered  5  and  afterwards  aliened  the  lands 
without  the  affent  of  B. :  it  was  held  by  the 

Lord 


I 

i 


(    41$    ) 

Ldrd  Chancellor  Egerton^  that  no  ufe  fhoxild 

arife  to  B.  after  the  alienation  of  A.    The 

principal  reafon  given  for  this  determinadofi 

was^  that  the  bargainor^  entering  for  a  condi^i^ 

tion  broken^  oiight  to  be  in  of  the  old  ufe^ 

and  could  not  ftand  feifed  to  any  other  than 

that  old  ufe.    This  cafe  places  the  bargahiaf 

in  exadly  the  fame  (ituation  as  a  feoffor^  in* 

ftead  ol 2^  feoffee:  for  it  has  been  faid^  that  if 

A.  enfeoffs  B.  to  the  ufe  of  B.  and  his  heirSj 

upon  condition  that  if  B.  does  fuch  a  things 

then  A.  may  re-enter,  and  ftand  feifed  to  the 

tifc  of  C. ;  here,  upon  the  entry  of  A.  no  ufi 

will  arife  to  C.  ^    Now  it  is  very  certain,  1 1  Leon.  a(f. 

that  if  feoffees  enter  to  vcfl  a  future  ufe, 

• 

though  by  fuch  entry  they  gain  ^t\x  former 
eftate  and  feifin^yet  the  ufe  will  imme-  <4Ca.iftt.a. 
diately  be  vefted  in  ceftuique  ufe  upon  their 
entry.  But  we.  are  here  to  notice^  that  when 
feoffees  enter  to  vcft  a  future  ufe,  they  do  not 
enter  as  for  a  condition  broken,  becauie^ 
ftriftly  fpeaking,  a  condition  can  only  be  re-^ 
ferved  to  the  feoffor  \  &c.  However,  I  con-  ■  ^itt.C347. 
ceive,  that  the  entry  of  the  feoffees  to  avoid 
one  ufe  and  veft  another,  has  the  fame  effedtj 
as  to  the  regaining  of  their  former  eftate,  afi 
the  entry  of  the  feoffor  or  bargdnor^  as  tQ 
their  being  in  of  their  old  ufe  and  eftate.    But 

£  e  2  as 
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as  ^t  former  eftate  and  feifin  of  the  feoffesf 
were  pUrpofely  created  to  fervc  the  future, 
as  well  as  prefent  ufes ;  and  as  ^t,  former  and 
old  eftate  of  the  bargainor  was  not  created  for 
the  purpofe  of  ferving  fuch  future  ufcs,  there 
can  be  no  inconfiftency  in  allowing  the  future 
ufe  to  veft  in  the  one  inftance,  and  denying 
it  in  the  other.  Therefore,  even  fuppofing  a. 
poflibility  of  feifin  could  remain  in  the  bar- 
gainor after  a  bargain  and  fale  in  fee,  yet  if  he 
were  to  enter,  he  woold  be  in  of  his  old  ufe 
and  eftate,  and  then^  according  to  the  cafe  of 
Holloway  v.  Pollard,  the  future  ufe  could 
never  veft.  It  is  true,  that  it  is  the  received 
fc  I  Co.  loi.  b.  opinion  *,  that  a  ri^t  of  entry  in  the  feoffees 
1  Vent.  1  9.      ^^ithout  an  a^ual  entry)  will  alone  veft  the 

future  ufe  in  cejiuique  ufe ;  but  diat  conihiic- 

tion  has  taken  place,  becaufe,  if  they  really 

did  enter,  it  would  be  the  fure  way  of  effec- 

« Bro.  feoff.  ^    tuatlng  that  purpofe '.     It  may  then  be  rea- 

j!*N.^c.^4J3.     ^^"^'^^y  inferred,  that  if  an  aSlual  entry  by  the 

bargainor  could  not  veft  a  future  ufe,  his 
right  of  entry  alone  could  not  be  fufficicnt. 

Prom  thefe  obfervadons  it  appears,  that 
after  a  bargain  and  fale  in  fee  there  cannot 
poffibly  be  any  future  or  ipringing  ufe  limtei 
to  arife  out  of  the  eftate  of  the  bargainee :  and 

that 
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that  it  would  be  extremely  hazardous  to 
limit  fuch  a  future  or  Ipringing  ufe  to  take 
efFcft  out  of  the  eftate  of  the  bargainor.  But 
here  we  are  to  obferve  a  diftinftion  between 
a  limitation  of  a  futyre  ufe  out  of  the  eftate 
of  the  bargainor  after  a  bargain  and  fale  in 
feiy  and  where  a  contingent  ufe,  or  remain- 
der is  limited  out  of  the  feflin  of  the  bar- 
gainor after  a  previous  bargain  and  fale  for 
Ufe  only.  Thus  if  a  man  bargains  and  fells 
to  ont  for  life^  remainder  to  the  firft  fon  of  fhc 
bargainee  (which  firft  |pn  is  ynborq  at  the 
time  of  thp  conveyance)  this  is  a  good  limi- 
{ation  of  the  ufe  to  the  firft  fon  to  take 
pfFcft  out  of  the  eftate  of  the  bargainor**.  ^vkieQiiu 
for  in  ^is  cafe  the  pofTefTipn  of  the  bargainor  "  **'  *^^'  *^ 
was  only  executed  in  the  bargaineeyir  lifc^  fo 
(hat  the  reverfion  in  fee  remained  in  himj^ 
out  of  which  he  might  limit  the  ufes  to  the 
firft  fon  of  the  bargainee.  The  confideratioi^ 
paid  by  the  bargainee  might  well  extend  tq 
;he  ufes  limited  to  his  fon  \  % » Roi1.ab.7S4. 


pl.  6,  7. 


^s  I  have  fo  frequently  hinted  at  the  ne-i 
cefUty  of  a  fuppofed  poffibility  of  feifm  re- 
piaining  in  the  feo£fces,  conufees,  &c.  in  order 
to  ferve  a  future  or  Jf  ringing  ufe,  when  i^ 
(omes  in  effe^  it  may  be  proper  her^  to  explain 

E  e  3  As 
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the  reaibns  for  recurring  to  this  conftruftion. 
Every  ufc  Ihould  have  a  Jeifin  out  of  which  it 
may  be  fed  or  ferved :  now  if  a  feoffment  be 
made,  a  fine  levied,  a  recovery  futfered,  or  a 
conveyance  by  leafe  and  releafe  made  to  A« 
to  the  ufe  of  B.  infeey  byt  if  C.  does  fuch  a 
thing,  then  to  C.  in  fee ;  here,  as  the  old  ufe 
in  fee  is  firft  limited  to  B,,  theftatute  of  ufes, 
until  C.  performs  the  condition,  can  only 
execute  the  ufc  to  B.5  becaufe  in  the  firft 
place  no  ufe  is  in  fadl  limited  to  C.  till  that 
time  i  and  fecondly,  until  the  ufe  to  B.  ceaje^y 
no  ufe  to  C,  can  be  executed  by  the  ftatute^ 
for  there  cannot  be  two  ufes  of  the  fame  land 

•  c#,Lttt.»7».b.  cxifting  at  the  fame  time%     Now  upon  the 

performance  of  the  condition  by  C,  and 
ceflure  of  the  ufe  to  B.  ^s  there  muft  be  a 
feifin  fomewhcre  to  ferve  this  Ihifting  ufe 
upon  its  momentary  change,  the  queftion  will 
be,  out  of  whofe  feifin  is  it  to  be  fcr^ed  ?  it 
cannot  be  ferved  out  of  the  feifin  of  B.,  be-* 
C^ufe  he  is  cejiuique  ufe:  neither  can  it  be 
ferved  out  of  the  feifin  of  the  feoffor^  &c. 
becaufe  the  livery,  &c,  entirely  divefl:ed  him 

*  Vide  of  all  pofleflion  whatever  ** :  in  order  then  to 

efieftuate  the  purpofe  of  the  conveyance,  the 
Ihifting  ufe,  when  it  comes  in  effe,  muft  be 
ferved  oyt  of  the  original  livery  or  feifin 

transferre4 
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transferred  to  A.  ^  which  feifin^  as  ic  was  at  c  via^ 
firft  wholly  executed  in  B.  by  the  ftatute,  and  *  ^'  '"* 
as  there  was  but  a  poffibiliiyi  that  it  ihould 
ever  be  divefted  from  him,  and  return  to  A. 
to  ferve  the  fecondary  ufe  to  C.  it  was  from^ 
thence  s  denominated  a  mere  f((j[fibility  of 
/eifin. 


Brook  *  tells  us,  that  it  would  be  proper  in  **  ^ro.  feoff,  au 
a  cafe  of  this  kind  to  enter  in  the  name  of 
the  feoffee,  in  order  to  veft  the  fhifring  ufe : 
it,  however,  appears  that  the  right  of  entry  in 

him  will  alone  fupport  it  %  \  \^i  ^^^^^ 

• 

So  it  feems,  that  upon  the  limitation  of  a 
contingent  ufe  after  a  previous  limitation  of  an 
cftate  for  life,  there  muft  be  a  poflibility  of 
(eifin  in  the  feoffees,  &c,  to  ferve  this  con- 
tingent  ufe,  when  it  comes  in  ejfe.     Thus  the  see  this  cafe  ae 
point  in  Chudleigh's  cafe  was,  a  feoffment  ^^T,%%i^ 
was  made  to  J,  S.  in  fee,  to  the  ufe  of  A, 
for  life,  remainder  to  his  firft  fon,  &c.  remain- 
der to  B.  in  fee ;  and  the  queftion  was,  whe- 
ther any  and  what  feifin  remained  in  J.  S.  to 
ferve  the  ufcs  limited  to  the  fons  of  A.,  when 
thofe  ufes  flaould  come  in  effe  ?  We  have  al- 
ready feen,  that  in  this  very  cafe,  it  was 
agreed,  that  to  the  execution  of  a  ufe  by  the 

E^e  4  ftatute. 
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ftatutc,  there  were  four  neceflary  prelimina^ 
ries,  viz.  a  perfon  fiijed  to  the  ufe  at  the  time 
of  the  execution  of  it — a  ceftuique  ufe  in  effe^ir 
a  ufe  in  poffefliop,  reverfion,  or  remaindcr-rr 
and  the  eftate  out  of  which  the  ufes  fhould 
arife  ought  to  yeft  in  cefiuique  ufe.  From  thefe 
rulps  there  were  two  opinions  given  in  the 
debate  of  Chudleigh's  cafe.  Some  thought 
that  there  was  an  aSlual  eftate  in  reminder 
vefted  in  J.  S.  to  fcrve  tlie  contingent  ufes, 
when  they  arofe  j  whilft  others  were  of  opi- 
nion, fhat  no  part  of  the  original  fcifiq  re- 
mained in  J.  S.  but  that  the  whole  poflefliQa 
was  executed  in  A.  and  B.,  and  that  the  con^ 
dngent  ufes,  when  they  Ihould  arife,  mufl:  be 
fcrvcd  out  of  the  c&sitc  formerly  in  the  feoffee^* 
But  both  of  theie  opinions  were  erroneous ; 
for  with  regard  tp  the  firft,  as  the  ufe  was 
limited  to  A.  for  life,  remainder  to  B.  in  feCi 
this  was  commenfiirate  to  the  whole  fee,  and 
did  not  admit  of  any  intervening  eftate,  till 
thofe  limited  to  the  Ions  ftiould  arife ;  beftdesj 
if  there  was  a  yefted  remainder  in  J.  S.  he 
might  enter  for  a  forfeiture,  and  puniih'  for 
wafte,  &c.  and  it  was  clear,  that  the  parties 
intended  hi^i  no  fuch  benefit.  With  relpeft 
to  the  fecond  fyftem,  it  was  clearly  againft 
the  words,  and  meaning  pf  the  ft^tyte,  for 

that 
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Aat  requires  j.  S,  to  be  feifed  at  the  time  df 
the  execution  of  the  ufe  j  if  therefore  the  whole 
cftate  of  J.  S.  was  divefted  out  of  him,  the 
contingent  ufcs  could  not  be  ferved  out  of 
the  firmer  cftate  of  J •  S.  for  the  Jiatute  not 
only  requires  him  to  be  feifed  at  the  time  of 
the  execution  of  the  ufe,  but  it  appears  to  be 
the  very  eflence  and  nature  of  a  ufe,  that 
there  fhould  be  a  feifm  fome where,  out  of 
whiplj  it  is  to  be  ferved  5  if  indeed  the  whole 
fcifin  was  taken  from  J.  S.,  then  if  it  is  tq 
be  vefted  at  all,  it  muft  be  ferved  out  ef  the 
cftaties  of  A.  and  B,  which  would  be  to  limit 
a  ufe  out  of  a  ufe.     Upon  the  whole,  the 
majority  of  thp  judges  in  t}us  cafe  (among 
whom  was  Lord  Coke)  were  of  opinion,  and 
decided  accordingly,  that  J^  S.  neither  had 
an  aftual  vefted  cftate  in  remainder  to  ferve 
the  contingent  ufes  when  they  arofe,  and  in    • 
the  mean  time  to  preferye  them,  nor  was  the 
ivhole  of  the  original  feifin  taken  from  J.  S.j 
but  that  the  pofleffion  was  executed  in  the 
fame  manner  as  the  ufe  was  limited:   diat 
the  ufe  to  A.  for  life,  and  the  remainder  to  B, 
in  fee,  were  indeed  executed,  but  fubjeft  to  the 
poflibility  of  A/s  haying  fons,  and  their  be- 
coming entitled  to  the  ufe,  and  of  courfe  the 
poiTeflionf    Thus  during  the  fulpence  of  the  viti© 

contingent  dtr  foi.  2-1 .  b. 

to  Co.  Lac. 
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contingent  ufc,  the  feofFce  (J.  S.)  had  a  pcrf"- 
fibility  of  feifin  unafFefted  by  the  ftatute, 
becaufe  there  was  no  ufc  in  ejfe  (which  the 
ftatute  requires)  to  which  it  could  be  exe- 
cuted. When  the  ufe  came  in  eJfe  the  feofice 
would  be  entitled  to  the  poffeffion  at  com- 
mon* law,  which  poffeffion  would  be  inlbm^ 
taneoufly  executed  in  ceftuiquc  ufe, 

■ 

/         Wc  will  now  return  to  the  fubjeft  of  \xlu 
gains  and  fales* 

It  is  an  eftabliflied  rule,  that  a  conveyance, 
which  does  not  operate  by  force  of  livery  'of 
feifin,  or  what  is  equivalent  to  it,  fuch  as  the 
writ  oi  habere  facias  Jeiftnam  on  a  judgment  in 
a  recovery  or  fine,  or  a  releafe  with  v^arranty^ 
fco.Litt.32s»a.  cannot  work  a  difcontinuance  of  lands  ^     A 

Bud.  note  i.  ^     •' 

Co.  Litr.  330.  a.  difcontinuancc  is  properly  where  a  tenant  in 

tail,  or  one  feifed  in  auter  droits  makes  fuch  an 

alienation  as  takes  away  the  entry  of  the  ijfue 

in  tail,  or  the  heir,  or  fucceflbr,  or  thofe  in 

'  reverfion  or  remainder,  and  leaves  them  to 

« co.titt.32s.a.  their  remedy  by  aition^.    The  conveyances 

by  feoffment,  fine,  and  recovery,  operate  by 
way  of  tranfmutation  of  the  poffeffion^  and  the 
particular  folemnity  attending  the  execution 
of  them  was  deemed  fufficient  to  difturb  the 

original 
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original  felfin,  and  to  work  a  dilconQnuance. 
But  a  bargain  and  fale  did  not  pollefs  any  of 
thefe  qualities.     Inftead  of  operating  by  way 
of  tranfmutation  of  poflelfion,  it  previoufly 
pafled  the  uje^  thereby,  as  it  were,  operating 
by  way  of  tranfmutation  of  the  uje.     Neither 
was  there  any  folemnity  attending  the  execu- 
tion of  it ;  for  it  was  perfefted  by  a  transfer 
of  the  ufe,  without  any  public  or  other  deli- 
very of  the  pofleffion, '  Therefore,  if  a  tenant 
in  tail  made  a  bargain  and/ale  in  fee,  as  the 
ufe  in  this  cafe  firft  pafled  to  the  bargainee, 
the  foffefjim  was  executed  in   him  by  the 
ftatute  of  ufes  in  the  fame  manner^  as  he  had 
the  ufe.     Now,  as  ufes  were  under  the  di- 
re&ion  of  the  chancery,  that  court  limited 
the  ufe  to  the  bargainee  in  the  cafe  juft  put, 
according  to  the  extent  of  its  limitation  to 
the  bargainor  before  the  bargain  and  fale. 
By  this  conflruftion  there  could  be  no  dif- 
turbing-of  the  eftates  of  the  iflue  in  tail,  or  of 
thofe  in  reverfion  or  remainder  j  of  courfe 
there  could   be    no  difcontinuance    produ- 
ced **.  *  10  Co.  96.  a. 

But  whether  after  a  bargain  and  fale  in  fee 
by  a  tenant  in  tail,  the  bargainee  has  only  an 
cftate  of  freehold  during  the  life  of  the  tenant 

in 
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in  (»D,  defcendible  to  the  heir,  asocial  occu^ 

pant  (in  which  cafe  the  bargainee  would  be 

«co.Litt.4i.b.  punifliable  for  wafte*,  his  wife  would  not  be 

k  Dyer,  311.  b.  cndowcd,  nor  would  his  heir  have  his  age  ^)  ; 

pr  whether,  after  the  bargain  and  fale  in  fcc> 
the  bargainee  has  an  edate  of  inheritance  de- 
terminable by  the  entry  of  the  iffue  in  tail 
(in  which  cafe  he  would  be  difpunilhable  for 
tioCo.9S.a.    wafte',  and  his  wife  would  be  entitled  to 
■  piowd.  557.    dower ")  h^s  been  a  point  rather  dilputed^ 
l^E-'s.is.b.    The  cafe  of  Took  v.  Glafcock*"  feems  to  fa-. 

vour  the  former  conftruftion  5  for  it  is  there 
faid  to  be  refolve4,  that  the  bargainee  of  a 
tenant  in  tail  has  only  an  eftate  defcendibU 
during  the  life  of  the  b?trgainor  or  tenant  in 
tail,  according  to  Litt.  f.  606 ;  which  eftat^ 
could  not  be  devifed  by  the  ftatutcs  32  H.  8.^ 
c.  I.  and  34  8^  35  H,  §,  ?.  5.  whicl\ 
allow  of  devifes  of  eftates  of  inheritance  in  fe^ 
fimple ;  whereas  the  eftate  of  the  bargainee 
was  only  defcendible  to  his  heir  as  Jpecial  oc^ 
•  10  Co.  95.  b.   enfant.    But  by  Seymor's  cafe°  it  appears, 

that  the  bargainee  in  fuch  a  cafe  fhall  have  an 
eftate  of  inheritance  during  the  life  of  the  tCr 
nant  in  tail,  out  of  which  eftate  his  wife 
Ihall  be  endowed.  So  Holt,  C.  J.  in  con- 
fequence  of  the  determination  in  Seymor's 

» 

W2%'JY.  619.     cafe,  laid  it  down  as  a  rule  p,  that  if  a  tc^anjt 

Macbil  v.Cliirkt  *      . 
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in  tail  conveys  to  one  and  his  heirs  by  a  tar-' 

gain  and  fale^  or  covenant  to  Hand  feifed^ 

* 

the  bargainee  or  covenantee  has  a  bafe  fee 
not  determined,  nor  determinabk  till  the' 
entry  of  the  iffue.  He  denied  the  cafe  of 
Took  v.  Glafcock  to  be  law,  and  alfo  Litt. 
f,  612.  if  taken  literally.  He  alfo  added, 
that  if  tenant  in  tail  bargains  and  fells  in 
fee,  the  eftate  tail  is  not  in  abeyance,  but 
in  the  bargainee :  but  if  a  tenant  in  tail  bar-' 
gains  and  fells  to  one  for  the  life  of  the  bar- 
gainor, remainder  over  in  fee,  this  remainder 
is  abfolotely  void  in  its  creation,  becaiife  it  is 
to  take  eflfe6t  after  the  death  of  the  tenant  in 
tail:  for  the  grant  of  the  remainder  is  like  a 
leafe  made  by  a  tenant  in  tail  to  commence 
after  his  death,  which  is  clearly  void  ab  initio  j 
.  but  a  leafe  made  to  commence  during  the 
life  of  the  tenant  in  tail  is  only  voidable  by 
die  iiTue. 

In  Seymor's  cafe  it  was  refolved%  that  1 10  00.96.8. 
if  after  the  bargain  and  fale  tenant  in  tail  levies 
a  fine  to  the  bargainee,  it  corroborates  the 
eftate  of  the  bargainee ;  that  is,  it  does  not 
difplace  or  difcontinue  the  eftates  in  remain^ 
der,  but  it  gives  the  bargainee  an  eftate  de» 
terminable  upon  the  death  of  the  tenant  in 

tail 
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tail  without  ijke,  inftead  of  an  cllate  detect 
minable  upon  the  death  of  the  tenant  in  taif 
himfelf.  .  But  if  a  fine  is  levied  hfore  the 
bai^ain  and  fale>  then  it  bars  the  iflue^  and 
works  a  difcontinuance  of  the  eftates  in  re^ 

'xoC0.96.2u     mainder'.     Soj  if  i^ter  the  bargain  andfalc 

the  bargainee  levies  'a  fine  with  proclama- 
tions, yet  the  iffue  in  tail  have  five  years  after 
the  death  of  the  tenant  in  tail  to  make  their 

•cro.Eiiza.S96.  claim '.     If  tenant  in  tail  bargains  and  fells 

PenyHoa  t.  . 

i-yftcr.  in  fee,  and  the  bargainee  devifes  his  eftate 

and  dies,  and  then  the  bargainor  levies  a  fine 
to  a  ftranger ;  now  this  fine  does  not  make 
the  devife  good,  but  corroborates  the  eftate 
of  die  heir  of  the  bargainee^  and  makes  bh 

« I  sauDd.  »6i.    eftate  a  hqfefee  ^ 

As  a  bargain  and  fale  is  nothing  but  the 
dilpofition  of  'the  ufe,  the  court  of  chancery, 
which  had  the  fole  direftion  of  ufes,  held 
that  upon,  every  bargain  and  fale  fuch  an 
eftate  only  pafled  in  the  ufe,  as  the  bargain^ 
"  rida  J  wiif.  or  might  lawfully  transfer "".  Upon  this  ac- 
count a  bargain  and  fale  can  work  no  for- 
feiture. Therefore,  if  a  tenant  for  life  bar- 
gains and  fells  his  eftate  in  fee,  this  is  no 
forfeiture  of  his  life  eftate;  for  upon  die 
^arg^n  and  fale  the  eftate  in  the  uie  only 
X  pafled 


HS 
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palled  during  the  life  of  the  bargainor,  and 
of  courfe  the  ftatute  now  executes  the^pof^ 
fefllon  according  to  the  eftate,  which  the  bar- 
gainee has  in  the  ufe  ''*  ■'Gaii.nfes,x«, 

Upon  this  principle^  that  a  bargain  and 
fale  can  only  pais  what  the  bargainor  lawfully 
might  part  with;  it  is  now  admitted,  that 
this  equitable  conveyance  cannot,  when  made 
by  a  tenant  for  life,  delboy  or  difturb  any 
contingent  eftates  limited  after  the  eftate  for 
life  of  the  bargainor.  Therefore,  if  there  be 
tenant  for  life,  with  a  cmtingent  remainder 
over,  and  the  tenant  for  life  bargains  and 
fells  the  lands  in  fee^  this  does  not  deftroy 
the  remainder,  becaufe  by  the  conveyance 
an  eftate  only  pafled  during  the  life  of  the 
targamor  \  IjY'^^c'^^' 

As  foon  as  the  ufe  is  by  this  conveyance 
veftcd  in  the  bargainee,  the  po/feffion  is  exe- 
cuted in  him  by  force  of  the  flacute  of  ufes ; 
k  that  he  has  a  iegal  eftate  without  any  ac- 
tual entry  ^  It  will  be  necelTary  to  fee  in  ycro-jw.  604. 
what  relpefts  the  poflTeffion,  fo  acquired  by 
the  operation  of  the  ftatute,  has  the  quality 
of  a  fojfeffion  obtained  by  an  actual  entry* 
By  virtue  of  this  poflef&on  the  bargainee  of  a 

reverfion 
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tt^trOon  vtay  avow  for  the  rent^  or  bnii^  dil 
« 6  Co.  68.  a*     aftion'  for  wafle ' :  but  it  feems  he  cannoc 

take  any  advantage  for  the  non-payment  of 
rent  without  giving  notice  of  the  bargain  and 

•  cro.  jac.  146.  fale  *.  It  is  f^d  that  a  bargjiinee  can  never 
5  Co.  113.  b.     vouch  by  force  of  any  warranty  annexed  to 

*  i  Co.  125.  a.  the  eftate  of  the  land  ^  but  that  he  may  re- 
^  a  Roll.  ab.  but  upon  a  bai^ain  and  fale "".  A  bargainee 
7    7  7.  p  •  I-  i^j.  yg^g  j^^  ^^^^  ^  poflfeffion  by  force  of  the 

'Cro.  Jac.  604.  ftatute,  as  enables  him  to  receive  a  releale  ^ : 

and  if  a  man  bargains  and  fells  the  reverfion ' 
for  years  after  an  eftate  for  years,  the  grantee 
of  ^c  reverfion  has  an  eflate  capable  of  re- 

*ibkL  ceiving  a  relcafe  without  attornment*,    A 

bargainee  may  make  a  good  tenant  to  the 
pracipe  in  order  to  fuffer  a  common  recovery 

'  I  Vent.  360.     even  before  inroUment  ^ :  but  he  cannot  brmg 

t  Cro.  Jac,  604.  an  aftion  oitreFpafs  without  an  aSlual  entry  ^: 

I  Vent.  361.  ^         ,  ^      -^^         ^       .    rs  «         .  . 

As  the  pouemon  paiies  inlrantaneoufly  with 
the  ufe  by  a  bargain  and  fale,  it  has  been 
held,  that  a  refcrvation  of  rent  on  this  cbl^vcy* 
ance  is  good,  becaufe  it  is  the  fame  thing  aa 
referving  the  rent  out  of  the  land  itfelf :  but 
before  the  ilatute  of  ufes,  when  the  ufe  and 
pofTeffion  were  feparate,  a  rent  could  not  be 
k  a  Co.  54,  a.     refcrved  on  a  bargain  and  fale  **• 

After  the  ftatute  27  H.  8,  c.  lo.  the  u& 

and 
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and  pofleflion  paffed  by  the?  mere  delivery  of 
the  deed  of  bargain  and  fale ;  fo  that  thofe 
inconveniences  attending  tjie  fccret  transfers 
of  property,  which  that  ftatute  meant  tp  re- 
medy, in  a  great  meafure  ftill  remained* 
Therefore,  to  re-eftablifli  in  fome  degree  the 
notoriety  of  conveyancing,  the  ftatute  of  en- 
rolments was  made.  By  the  ftatute  27  H.  8. 
c.  16.  f.  I.  it  is  enafted,  that  no  lands  orhc^ 
reditamcnts  ihall  pafs,  whereby  any  eftatc  of 
inheritance  or  freehold  Ihall  be  made,  or  any 
ufe  thereof^  by  reafon  of  any  bargain  and  fale, 
c:^cept  the  bargain  and  fale  be  made  by 
V)ritingy  indented  and  enrolled  in  one  of  the 
king's  courts  of  record  at  Weftminfter,  or 
within  the  county  where  the  lands  He,  or  be- 
fore the  cuftos  rotulorumj  and  two  juftices  of 
the  peace,  and  the  clerk  of  the  peace  of  the 
county,  or  two  of  them,  whereof  the  clerk  of 
the  peace  be  one  -,  and  the  fame  enrolment  to 
be  made  within  fix  months  after  the .  date  of 
the  writiogs. 

By  this  ftatute  a  bargain  and  fale  of  lands 
of  inheritance  is  void,  ^cept  it  be  .enrolled 
within  fix  months  after  the  date  thereof. 
Before  this  ftatute  a  bargain  and  fale  by  vir- 
tue of  the  doftrine  of  ufes,  and  the  operation 

Ff  of 
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of  the  ftatute  27  H.  8,  c.  lo,  took  cffcft  im- 
mediately from  the  delivery  of  the  deed. 
The  ftatute  of  enrolments  did  not  intend  to 
fet  sflide  or  abolilh  any  particular  ifbrce  which 
it  formerly  had :  therefore,  when  it  is  enrolled 
it  raifes  the  ufc  from  the  delivery  of  the  deed^ 
andof  courfe  the  ftatute  of  ufes  executes  the 
pofleflion  at  the  time,   when  the  ufes  arc 

*  2  inft.  674.      raifed  *.     The  enrolment  has  a  relation  to  the 

delivery  of  the  deed  for  the  advantage  of  the 
bargainee^  not  only  to  avoid  all  incumbran- 
ces, but  alfo  all  mefne  conveyances  by  the 
bargainor  to  a  third  perfon  made  between  the 

>^  4  Co.  71.  a.     delivery  of  the  deed  and  the  enrolment  ^ 

Therefore,  if  A.  bargains  and  fells  to  B.  and 
before  any  enrolment  A.  bargains  and  .fells 
the  fame  lands  to  C.  and  the  fecond  deed  is 
enrolled  firft,  but  within  the  ftx  months  the 
firft  deed  is  enrolled ;  m  this  cafe  the  firft 
deed^  though  enrolled  after  the  fecond,  fliall 

«  Moor,  41.        ftand^     So  if  A.  had  there  levied  a  fine  to 

Hob.  165.  -^ 

C.  yet  the  bargain  and  fale  to  B.  would  have 
"J^^»"^-^-  avoided  it".     Upon  the  fame  principle,  if  a 

man*  barg^ns  and  fells  ][iis  lands^  and  then 
acknowledges  a  ftatute,  or  fufters  judgment, 
after  which  the  deed  is  enrolled,  it  fluill  have 
relation  to  the  delivery,  and  ii  avoid  the 

mdhc 
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mefhe  incumbrance ".     In  the  cafe  of  Bel-  » crcCar.  117, 
lingham  v.  Alfop  %  A.  bargained  and  fold  vidc  Owen,  69, 
lands  to  B.  and  the  hargaineey  before  any  en-  rAndcr.iex. 
rolment  of  the  firft  deed,  conveyed  the  fame  •  cIo./act"si. 
lands  by  a  bargain  and  fale  to  another  perfon  s  ^2;  car.  2is, 
afterwards  both  of  the  indentures  were  en-  ^°^*  ^^" 
rolled,  and  it  was  held,  that  the  iecond  bar- 
gain and  fale  was  void  j  for,  fay  fomc  of  the 
books,  at  the  time  of  the  fecond  bargain  and 
fale  the  bargainee  had  no  eftate  in  him  to 
give  to  a  ftranger^     But  Lord  Coke  tells  p  cro.  jac.  409. 
US  \  that  that  cafe  was  determined  on  account  Ho^.  136. 

^%  Ixift.  675* 

of  the  Ipecial  penning  of  the  fecond  deed  of 
bargain  and  fale,  and  that  otherwife  the  fe- 
cond bargain  and  fale,  before  the  enrolment 
of  5he  firft,  would  have  been  good.     Indeed 
in  Croke's  report  of  the  cafe  \  a  mis -recital  «ctx>jtc.5i,5> 
in  the  fecond  bargain   and   fale    fcems    to 
have  been  the  caufc  of  the  determination  of 
the  court.    However^  it  fecms  to  be  agreed, 
diat  a  bargainee  before  enrolment  may  be  a 
good  tenant  to  the  precipe  for  the  purpofe 
of  fuffering  a  recovery,    and  he  may  alfo 
receive  a  rcleafe^  \    he  may  likewife  main-  ^iinft.  67^ 
tain  an  aflize  before  enrolment  \      So  if  the  ^^xuCi<J.^^l, 
bargainee    dia   before   enrolment,    his  wife 
fhall   have    dower,   if  the  deed   be  aftfcr- 

♦F  f  J  wards 
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w Cm, Car. 2 17.  wards  enrolled  within  the  fix  months'';  for 

569.  aAncI.xo^.  ^  ^  • 

notwithftanding  the  bargainor  or  bargainee 
die  before  die  enrolment,  yet  if  the  deed  be 
afterwards  enrolled  within  the  time  limited  by 
the  ad,  it  (hall  take  effeft.  fron>  the  delivery 
«iinft.674,  of  the  deed''.  If  there  be  two  jointenants, 
i^And.  2»9.       and  one  of  them  bargains  and  fells  his  eftate 

in  fee,  and  then  the  other  dies  before  enrol- 
ment, and  afterwards  the  deed  is  enrolled, 
the  moiety  only  pafles  to  the  bargainee,  and 
7  Bro.  tit.  fr/it.    the  other  (hall  furvive  to  the  bargainer  ^.     So 
.  P .  9.       .^  ^  ^^^  bargains  and  fells  lands,  and  then 
takes  a  wife,  and  dies,  and  afterwards  the 
deed  is  enrolled,  yet  the  wife  of  the  bargainor 
•oro.Car.569.  fhall  not  have  dower*.     In  the  cafe  of  Par- 
*  Ibid.  568,569.  ker  V.  Bleekc  %  where  a  perfon  feifed  of  a 

copyhold  in  fee,  in  which  there  was  a  cuftom 
that  the  wife  of  every  copyholder,  who  died 
feifed  in  fee  of  any  copyhold  tenement,  ihouM 
be  endowed,  became  a  bankrupt, .  and  the 
commiflioners  bargained  and  fold  the  land; 
the  bankrupt  died,  and  the  deed  was  enrolled; 
it  was  held,  that  his  wife  fhould  not  be  en- 
dowed; for  as  the  enrolment  hadareladon. 
to  the  rime  the  ufe  was  raifed,  the  copyholder 
did  not  in  fad  die  feifed.  So.  if  a  bargain 
and  fkle  be  of  a  nnanor  and  an  advowfon  ap- 
^  pendant,  and  the  church  becomes  void  before 

the 
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the  enrolment,  the  bargainee  ihall  have  the 

benefit  of  the  prefenttnent,  and  all  the  arrears 

of  rent  incurred  before  the  enrolment,  if  the 

deed  be  enrolled  within  die  fix  months  *"•    If  bcro.car.  117* 

a  bargainor  and  bargainee  join  in  the  grant 

of  a  rent-charge,  and  the  deed  i&  enrolled 

wi(hin  the  fix  months,  it  is  the  grant  of 

the  bai^ainee,  and  confirmation  of  the  bar'- 

gainor\  «Co.Litt.i47>. 

Though  the  enrolment  has  a  relation,  for 
the  advantage  of  the  bargainee,  to  avoid  all 
mefiie  incumbrances,  and  conveyances  made 
to  ftrangers,  yet  when  a  conveyance  is  made 
to  the  bargainee  himfclf  before  the  enrolment, 
then  it  feems,  that  the  bargainee  ihall  take 
by  fuch  fubfequent  conveyance.  Therefore, 
if  A.  bargains  and  fells  to  B.  and  before  the 
bargain  and  fale  is  enrolled,  the  bargainor 
levies  a  fine,  fufiers  a  recovery,  or  makes  a 
feofiment  to  B.,  the  bargainee  ihall  be  in  by 
the  feoffment,  fine,  or  recovery ;  becaufe 
when  a  conveyance  by  the  common  law,  and 
one  by  the  ilatute  law  concur,  that  by  the 
comnxMi  law  fhall  be  preferred  \  But  if  be-  a  4  co.  70.  b. 
tween  the  making  of  the  bargain  and  fale,  and  \';i^.  ,^^ 
the  levying  the  fine,  &c  the  bargainor  en-  tLT,v^!'vl\ 
cumbers  the  land,  then  the  enrolment  fhaU  cro.Ei.za. 9. 7. 

F  f  3  have 


^  4C0.  71.  a* 

Hob.  122.  fed 

conr. 

Gilh.  ufes,  294* 

'  Latch.  157. 

1  Sid.  310. 


tOwen,  T50. 
Godb.  156. 
Ca*  209* 


^  Cro.Car.  217. 


Shep.  T.  ^24,, 


'  Mocket'?  cafe, 
Shcp,  T.  224. 

»  I  Roll.  R. 425. 
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have  a  rdarion  for  the  avoiding  fuch  iiiCum« 
brance  in.fevour  of  the  bargainee*. 

In  the  cafe  of  Hall  v.  Dcwe^  it  was  heM, 
that  if  a  man  bargains  and  fells  a  reverfion^ 
and  dicn  the  renrj?  incurred,  and  afterwards 
the  deed  is  enrolled,  the  bargainee  ^is  entided 
to  the  rent  incurred  before  the  enrolmeitf. 
But  if  the  rent  be  paid  by  the  tenant  to  the 
bargainor,  it  is  a  good  payment,  and  the  bar- 
gainor is  not  accountable*.  So  If  a  bar- 
gainee grants  a  rent  before  enrolment,  it  is  a 
good  grant,  if  die  deed  be  aftcrwanis  enrolled 
within  the  fix  months  *'.  But  if  a  bargain 
and  fale  be  to  A-  and  B,  and  A,  rdeafes  to 
B.  before  any  enrolment,  this  releafe is  void''; 
and  yet  if  a  dilTeifor  bargains  and  fells  the 
lands  to  B.  and  the  difTeifee  releafes  to  die 
bargainor,  and  then  the  deed  is  enrolled ;  in 
this  cafe  thcreleafe  is  good  for  the  benefit  of 
B,  the  bargainee ' :  but  if  the  difftifee  releafe 
to  the  bargainee  before  the  enrolment,^  it  is 
void '.  If  a  man  makes  a  leafe  for  life,  with 
a  claufe  of  re-entry,  referving  rent;  and  then 
bargains  and  fells  die  rcverfion,  and  die  bar- 
gainee  demands  the  rent,  which  the.  lefTee 
refufcs  to  pay,  notwidiftanding  the  deed  i^ 

afterwards 


r  • 
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r  afterwards  enrolled,  yet  hfc  cannot  enttr  for 

'  the  forfeiture  \  <Or.'eD»69. 

■ 

I  The  ftatutc  direfts  the  enrolment  to  be 

I  "made  within  fix  months  after  the  dale  of  the 

'  indenture.     The  fix  months,  therefore,  are  to 
be  accounted  from  the  daUy  and  not  from  the 
delivery  of  tht  deed,  unlefs  the  deed  has  no 
date,  in  which  cafe  they  are  reckoned  from  the 
delivery''.    With  refpeft  to  thfe  calculation  /Moor,43upi; 
of  the  Jix  months,  they  miifl  be  computed  **<*.  ho- 
after  the  fpace  of  the  lunar  months,  viz. 
twenty-eight  days  per  month ''.     The  enrol-  '^shep.  T.iai. 
ment  may  be  either  on  the  fame  day  on  Dyer,  Us.  b. 
which  the  deed  is  dated  *,  or  it  may  be  on  «  nob.  140. 
the  lafl  day  of  the  fix  montlis,  not  reckoning  ^^wpUuS. 
the  day  of  the  date  to  conflitute  a  part  of  the 
fix  months  ^  r  i  Roii.  ab. 


520.  pi.  7. 

Dyer,  ai8.  b« 


By  the  2.  C  of  the  flatute  of  enrolments  it 
is  provided,  that  that  adt  fliould  not  extend 
to  lands  within  any  city,  borough,  or  town 
corporate,  wherein  the  mayors,  recorders,  or 
other  officers  have  authority  to  enroll  deeds. 
All  bargams  and  fales  then  of  fuch  lands,  as 
are  excepted  out  of  fliis  flatutc,  niufl  have  the 
fame  operation,  as  they  had  before,  and  of 
courfe  the  pofleffion  is  executed .  from  the 

F  f  4  date 
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I 

st)yer,ai9.a.b.  datc  of  thc  deed*.    li\  thele  cafes  dierefore 

die  rules  reipe£Hxig  die  reladon  of  die  en- 
''     rolment  to  die  delivery  of  the  deed  arc 
avoided* 


The  flatute  pf  enrolmeats  dircAs,  that  all 
bargains  and  fales  of  lands  of  inberUance  oi^ 
freehold  ihall  be  enrolled  s  but  it  does  not 
nodce  bargains  and  fales  of  terms  of  years: 
therefore^  if  a  man  feifed  of  an  eftate  of  free*- 
hold  bargains  and  fells  it  for  a  term  of  years^^ 
fych  bargain  and  fale  requires  no  enrolment 
%  8  Co.  04.  a.     to  perfcft  it  \     As  the  words  iarzain  znd  fell 

s  Co.  30.  a«  *  .     d         -      .<    . 

are  opt  abfolutely  necefTary  to  make  lands  of 
inheritance  pafs  by  way  of  bargain  and  fale> 
it  has  been  held,  that  if  a  man  in  conftderatim 
of  money  covenants  to  ftand  feifed  to  the  ufe 
of  hisy^ifj  this  confideration  makes  the  con- 
veyance a  bargain  and  fale,  and  therefore  an 
b  8  Co.  94.  a.  enrolment  is  necefTary  ^\  hsitfecus  if  the  con- 
jvcnt?*i3'8.      fideration  had  been  natural  love  and  affec-, 

tion. 

I  fhall  here  add  the  form  of  a  bargain  and 
fale,  to  make  the  bargainee  a  tenant  to  the 
pracife  for  the  purpofe  of  fuffering  a  reco* 
very. 


^^JJ^ 
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I 

%^3i»  antemiire'  tripartite;,  made  the  JJ^J^^f;;^ 

day  of  '        10  the    quires  all  bar- 

a9th  year  of  our  fovereiga  lord  George  the  ffj^^'^/*J^ 
(hird,  by  the  grace  of  God  of  Great  Britain,  hentancetobe 
France,  and  Ireland,  king,  defender  of  the  ^{^'^^'tclt 
fdkhy  and  fb  forth,  and  in  the  year  of  our  dated  zndtnnH^ 
Lord   1789,  HBtnotm  Daniel  Den,  of  Lin-  g^4X^«. 
coln*s-inn,  in  the  county  of  Middlefex,  efquirc  th«  words  in  the 
(eldeft  fon,  and  heir  at  law  of  Daniel  Den,  Ktl^ara^l^ 
late  of  in  the  parifh  of  ^^^jy  infencd 

in  th«  county  of  Eflex,  efquire,  de-s  j^LcJnf  ^6^7• 
ceafed)  of  the  firft  part,  Edward  Eafl,  of 
Chancery-lane,  ia  the  parifh  of  Saint  An- 
drew's, Holborn,  in  the  county  of  Middlefex 
aforefaid,  gentleman,  of  the  fecond  part ;  and 
Francis  Foley,  of  the  fame  plac^,  gendeman^ 
of  the  third  p;^rt;  Mitmttttf^y  That  for 
docking,  barring,  ai^d  extin^ifhing  all  eftates 
tail,  and  all  reverfions  and  remainders  there- 
upon, expeftant  or  depending  pf  and  in  the 
inefTuageSji  lands,  tenements,  apd  heredita- 
ments, hereinafter  granted,  bargained,  and  fold^ 
or  mentioned  or  intended  fo  to  be,  or  any 
part  thereof  and  for  Kmiting  and  afTuring  the 
iame,  with  the  appurtenances  uitto  and  to 
tBt  ufe  of  the  faid  D.  Den  (party  hereto) 
his  heirs  and  affigns  for  ever,  and  in  confi- 
deration  of  the  fum  of  five  ihillir^s  (A)  of 

lawful 


(A)  There  fhould  always  be  a.  valuable 
conlideration  to  fupport  a  bargain  and  fale, 

for 
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lawful  money  of  Great  Britain,  to  the  faid 
D,  Den  (party  hereto)  in  hand  paid  by  die 
iaxd  £•  Eaftj  at  or  before  the  fealing  and 

delivery 


for  its  very  name  imports  a  quidftv  quo.  It 
has  been  held,  that  no  ufe  can  be  raifed  on 
this  conveyance  upon  a  general  confideration  5 
therefore^  if  a  man  bargains  and  (ells  his  knds 
ibr  £vers  good  cauies  and  confideradons,  no 
fc  I  Co.  176.2,  ufe  can  poflibly  arife  to  the  bargainee  ^.  But 
%  RoJi?  abJ  786.  if  there  be  fuch  a  general  confideration^  or 

indeed  if  there  be  no  confideration  at  all  ex- 
prefied,  yet  an  averment,  that  a  valuable  con- 
fideration was  actually  paid,  will  be  fufficient 
« I  Co.  176.       to  raife  the  ufe  in  the  bargainee*.     So  the 
I  Con^i^.      confideration  that  one  was  bound  in  a  recog^ 

nizance,  or  the  confideration  of  a  long  ac- 
quaintance, or  intimate  friendfliip,  &c,  are 
not  fufficient  to  create  a  ufe  by  way  of  bar- 
kcro.  Eriza.      gain  and  fale  *•     The  confideration  of  natural 
%  Rou.ab.  783.  love  and  affefbion  to  a  ion,  or  of  an  intended 

marriage^  are  not  good  to  make  the  lands  pais 

by  bargain  and  fale,  unlefs  money  is  expreffed 

» cro.  |ac.  117.  to  bc  paid  \    It  was  formerly  held,  that 

'  "-"• ''':     where  a  particular  confidenition  ha,  been  ex- 

prefled  in  a  deed,  an  averment  of  another 
»i  Co.  i7«.  a.    might  well  be  made  *  j  but  it  feems  at  pre- 

aCo.76.  a.b»  °  *. 

fent> 
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fent>  chat  if  in  a  deed  the  conlideratlon  of 
money  is  exprelTedj  and  afterwards  the  par- 
ties attempt  to  aver  the  confidcration  of  blood, 
&c.  (lich  averment  cannot  be  made ;  for  it 
would  be  of  mifchievous  confequences,  and 
liable  to  the  danger  of  perjury,  which  the 
ftatute  of  frauds  mtendcd  to  prevent,  to  fufFcr 
parol  evidence  to  prove,  that  the  confidcra- 
tion of  blood,  &c.  was  intended,  contrary  to 
that  of  money  particularly  cxpreffcd  in  the 
deed',  "zp.w.ic^. 

Clarkfon  t« 
Uaaway. 

Any  confiderarion,  if  it  be  the  moft  trifling, 
will  ferve  to  raife  a  ufc  on  a  bargain  and  falc  j 
therefore,  the  fum  of  five  (hillings  %  or  the  •  2  Roii.  aK 
refervation  of  twelve-pence  ^  or  a  pepper-  ?  1000.34.1. 
corn  \  are  all  equally  good  confiderations  to  ^  1  Mod.  a6^ 
iupport  ufes  on  this   conveyance.     So  the  » Mod.252,155. 
confidcration  of  a  competent,  or  a  certain 
fum ',  or  of  fo  much  money  to  be  paid  at  a  r2Roii.ab.7S^ 
day  to  come  %  are  all  valid.    If  a  man  bar-  I^^cr/337.  a.- 
gains  and  fells  his  lands,  with  a  provifo  or 
condition  that  the  bargainee  pays  at  fuch  a 
.  day  fuch  a  certain  fum,  the  confidcration  here 
cxpreflcd  in  the  condition  is  good  to  fupport 
(he  bargain  and  falc  ^ :  or  if  a  bargain  and  1 1  Leoa.  ^ 
fale  is  made  in  confideratipn  of  articles,  it  is 
^ood,  if  it  be  recited,  that  thofc  articles  were 

entered 
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delivery  of  tbcfc  prcfents  (the  receipt  whcreoT 
is  hereby  acknowled^d)  he  the  faid  D.  Den, 
party  hereto,  (B)  fiatfi  granted,  bargained 

and 


^  3^Kcw.  161.     entered  ioto  for  the  confidcrarion  of  money "". 

It  feems,  that  after  a  verdift,  the  want  of  a 

confideration  appearing  on  the  face  of  the 

conveyance  will  not  vitiate  the  deed,  for  the 

jury  would  not  find  for  the  bargainee  in  fucl^ 

^  I  Vent.  io8,    a  c^c,  if  no  confideration  was  proved ''. 
109.  .  4  . 

CrcfiUza.  819.. 

Wc  muft  obferve>  that  there  is  no  neceflity 
that  the  bargainee  himfelf  fhould  pay  the 
confideration  money,  foi:  if  it  is  paid  by  ^ 
ftranger,  it  will  be  fufEcicnt  to  raifc  the  ufe 
in  the  bargainee :  therefore  if  a  man,  in  con- 
fideration of  a  certain  fum  paid  by  B.  bargains 
and  fells  his  lands  to  A.  for  life,  remainder  to 
C.  in  fee,  this  is  good  j  for  though  A.  and  C. 
did  not  themfelves  pay  the  confideradoji,  yet 
It  is  evident,  that  it  was  paid  upon  their  ac- 
« 2  Roll.  ab.      count ' :  or  if  in  this  cafe  the  bargain  and 

784-  pi.  6.  •  , 

Winch.  6x.       lale  had  been  to  B.  for  life,  with  ipany  re- 
mainders over,  the  confideration  might  well 

7  %  Roll.  784.     extend  to  thofe  in  remainder ''. 

pi.  > 

(B)  This  conveyance  to  make  a  tenant  of 

the 
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the  free"hol(i  for  the  purpofe  of  lufferlng  a 
recovery,  is  fuppofed  to  be  made  by  a  tenant 
in  taih  That  a  tenant  in  tail  may  convey  by 
a  bargain  and  fale,  and  that  the  eftate  fo  con- 
veyed will  be  fufficient  to  lupport  a  fine  or 
recovery,  are  points  clearly  warranted  by  the 
books*,  and  long  acquiefced  in  by  practice.  *videfiipra, 
I  might,  therefore,  in  this  place  well  avail 
myfelf  of  the  circumftance  of  a  tenant  in  tail 
being  allowed  to  convey  by  this  conveyance, 
in  order  to  confirm  the  obfervations  which  I 
have  already  hazarded  *,  of  the  capability  of  *  supra,  149, 
a  tenant  in  tail  to  (land  feifcd  to  a  yy^tfince  '^"^^  ^*' 
the  ftatute ;  for  though  the  ^  and  pojfejjion 
at  prefent  pafs  almoft  inftantaneoufly,  or  (as 
it  has  been  expreffed)  tanquam  unoflatUy  yet 
the  principles  upon  which  the  conveyance 
by  bargain  and  fale  was  founded  originally 
continue  to  this  day.  By  the  bargain  and 
lale,  the  bargainor  becomes  feifcd  to  the  ufe 
of  the  bargainee,  and  then  the  ftatute  exe- 
cutes the  poflTeffion,  fo  that  the  bargainee  is 
nothing  but  a  cejiuique  ufe.  Hence  it  is,  that 
no  ufe  can  fee  declared  on  the  eftate  or  pof- 
felTion  of  the  bargainee,  as  I  have  in  anoth^ 
place  endeavoured  to  prove.  By  thefe  pre- 
vious remarks  I  only  mean  to  fiiggeft,  that 
if  a  tenant  in  tail  cannot  ftand  feifed  to  a  ufe^ 

U 
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he  cannot^  aecording  to  the  flxift  I^al  notion^ 
convey  by  bargain  and  fale^  becaxxfe  by  fuch 
^  bargain  and  fale  he  immediately  becomes 
ieifed  to  the  ufe  of  die  bargainee^  who  there* 
by  has  a  ba(e  fee  only  determinable  by  the 
'•Saik-6i9.     entry  of  the  iflue*^ :  and  yet  the  books^  and 

the  praftice  of  very  able  men,  audiorize  us  to 
conclude  that  a  tenant-in  tail  may  convey  by 
bargain  and  fale.  Here  then,  notwithftand- 
Jng  the  conlidcration  of  tenure  immediately 
between  the  donor  and  donee>  and  the  ap- 
propriation of  the  lands  by  the  ftatute  of 
Weftminfter  2.  c.  i .  folely  to  the  ufe  of  the 
*  Supra,  143  to  tenant  in  tail  ^,  we  fee,  that  by  a  bargain  and 
*^'*  fale  the  tenant  in  tail  ftands  fcifed  of  the 

entailed  lands  tp  the  ufe  of  the  bargabee. 

« 

According  to  the  true  idea  of  a  bargain  and 
fale,  ao  perfbn  can  convey  by  it,  who  is  not 
•cab.ttfes,285.  capable  of  ftanding  fcifed  to  a  ufe*.     There- 
fore, the  king  cannot  properly  convey  by  a 
»  cro.  jac.  50.    bargain  and  fale  * ;  and  as  it  has  been  held  by 

the  generality  of  the  •  moft  refpeftable  autho- 
rities, that  corporations  cannot  ftand  feifed  to 
uftTp^  4!^'  "^  ^.  ^^  ^>  i^  rather  appears  inconfiftent,  that  they 
Shep.  T  *4S4.  A^o^ld  be  allowed  to  convey  by  bargain  and 
Unicfcent.igs.  ^^^^'  Howcvcr,  wlth  rcfpeft  to  corporations, 
llrufes'sy'       ^^^  judges  havc  feemed  anxious  to- find  out 

^itriri^o.  3  reafon^ 

185. 
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reafons  to  fupport  bargains  and  fales  madft  by    - 
them>  and  of  courfe  to  fet  afide  in  fonoe  mea*  . 
•furc  their  ftrift  kgal  acceptation.    There- 
fore, in  the  cafe  of  Sir  Thomas  Holland  and 
Bonis  S  the  court  eftabliflied  a  bargain  and  K«Le<in.  m. 
falc  made  by  a  corporation^  holding  that  *  ^*®'*'  *^*' 
though  a  corporation  could  not  /^  an  eilate 
1^    to  the  ufe  of  another,  yet  they  might  cbargi 
their  own  poffeffions  with  an  ufe  to  another* 
As  to  this  nice  diftinftion  between  taking  an 
eftate  to  the  ufe  of  another,  and  holding  an 
eilate  already  acquired  to  fuch  a  ufe,  I  muft 
fubmit  it  to  the  confideration  of  the  leamed 
reader^     I  (hall  only  obferve  in  this  place^ 
that  to  prevent  any  ferious  confequences, 
which  may  arife  from  a  doubt  of  this  nature, 
it  feiems  always  prudent  to  make  a  corpora- 
tion convey  by  a  feoffment  with  livery,  or  by 
a  leafe  apd  releafe,  with  an  aSlual  entry  by  the. 
leflee  previous  to  the  releafe  ^  *  vue 

Butl.  note  T. 
Co.  JLitt.  171  K 

Every  perfon  who  is  capable  of  tMng  or  "'^  *^^  °  ^^^^ 
receiving  a  ufe  may  be  a  bargainee  \  therefore 
a  bargain  and  fale  enrolled  is  a  good  con- 
veyance to  veft  a  ufe  in  the  king^  and  fo  make 

h[m  a  bargainee  ^«  -  <i  supra,  89, 9^^ 

91, 
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indfbId,(C)  and  by  thcfe  prcfents  toti^  grant, 
bargain,  and  fell  unto  the  faid  £•  Eaft,  his 
heirs  and  affigns,  all  thoTe  mefluages,  lands, 

tenements^ 


.«*■ 


(C)  As  the  conveyance  by  bargain  and 
lale  originated  from  a  principle  of  equity,  die 
chief  requifite  to  fupport  it  according  to  that 
principle  was  the  conjideraticn  j  but  now  the 
ftatute  27  H.  8*  c.  16.  has  made  an  enrol- 
ment alfo  neceflary  to  its  completion.  When 
therefore  a  bargain  and  fale  has  thefe  two 
eflential  properties,  viz.  a  valuable  confident* 
tion,  and  an  enrolment^  the  ufual  words  bar-- 
gain  znd/ell  are  by  no  mens  neceflary  or  ma- 
teriaU  Thus,  if  a  man  for  a  valuable  confix 
deration  (without  the  words  bargain  ^rAJell) 
'  8  Co.  94.  a*     covenants  to  (land  feifed  to  the  ufe  of  another  \ 

X  Vent,  138.  ,  J  J  J  J     J  9 

7  Co.  39.  b.       or  if  he  aliens,  grantSy  or  demifes  %  or  if  he 

■  S  Co.  93.  b*  **  /  ^ 

94.  a.  gives  and  enfeoffs  another  *,  and  the  deed  is 

Cro,  Eliza.  166.  /•   i     r  i         tn  r 

« 3  Leon.  16.     properly  enr oiled ^  any  of  thefe  words  will  fervc 

to  carry  the  ufe  to  the  bargdnee.    It  is  laid 

»  %  Co.  94.  a.     in  Fox's  cafe  ^,  that  the  intention  of  the  parties 

is  the  creation  of  ufes ;  and  therefore  if  in 
any  claufe.of  a  deed  it  appears,  that  the  intent 
of  the  parties  is  to  pais  the  lands  by  poffeffion 
at  common  law,  there  no  ufe  Ihall  be  raifed  s 
and  that  a  letter  of  attorney  to  make  livery 

of 
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of  feifinj  or.  a  coveMnt  to  make  livery  ac- 
cording to  the  form  and  effeft  of  the  deed> 
&c.  is  clearly  indicative  of  fuch  an  intention. 
But  with  Fe^}e£t  to  this  aflertion>  I  apprehend 
it  muft  intend,  that  if  a  man  covenants  to  fiand  ' 
Jeifed  to  the  ufe  of  one  of  his  Hood,  and  in  that 
deed  of  covenant  there  is  a  letter  of  attjorney 
to  deKver  leilin,  that  this  fhews  the  intent, 
that  it  (hould  not  pafs  by  way  of  covenant  to 
ftand  feifed,  but  by  way  of  feoffment ;  be- 
caufe  in  the  diredion  of  ufes  equity  follows 
the  meaning  of  the  parties,  and  where  it 
finds  that  the  parties  intend^  a  particular 
ceremony  to  be  performed,  it  muft  wait  till 
that  ceremony,  viz,  livery  of  feifin,  is  per- 
fcded;  But  we  find  it  exprefsly  determined, 
that  if  a  man,  in  conTideration  of  money  ex-» 
preflfed  in  the  deed,  grants  and  enfeofii  anodier 
with  a  letter  c^  atcomey  to  make  livery  and 
ieifin,  and  the  deed  vs  enrelled  within  the  (ix 
months,  this  conveyance  is  a  good  bargain 

and  fale'^j  for  thoudi  the  parties  (hewed,  ^j^con.  xg, 

.  17.  pi.  39., 

diat  they  at  firft  intended,  that  the  lands  » i^oU-  ^b.  787* 
fhould  pa&  by  the  livery,  yet  the  fubfequent 
enrolment  before  livery  evinced,  that  they 
had  altered  that  intention :  and  indeed  as  the 
equity  to  pafi  the  ufe  arifes  from  die  pay- 
ment of  die  money,  it  will  be  guided  by  that 

G  g         confideration. 
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confidcration,  notwithftandbg  the  letter  of 
attorney  to  deliver  feilin^  provided  fuch  livery 
be  not  given  before  the  enroknent.  It  muft 
be  obferved^  that  as  the  words  covenant  to 
ftandjeifed  (where  the  confideration  is  money) 
7cf°39^b/*  are  efFcftual  to  fupport  z  bargain  znd/ale% 
Viae  I  Leon.15.  jgj  QQ  the* other  hand,  the  words  iarzain  and 

where  the  '  ^ 

words  ia»;r^//.     A//  (wherc  the  confideration  is  ilood^  and 

and /•// with        J         ^ 

livery  were  fuf-  natural  affeSHpn)  will  fcrvc  to  cftablifh.  a  cove- 

iicieut  to  fup-  '*'  -^ 

jMTi-Affoffment,  nant  to  fiaud  fetfed  ^ . 

Ji  Vent.  137.  J  J  -^ 

CrofTing  v. 

Scudamore.  /•      «  • 

If  a  bargain  and  fale  be  propeny  enroUed^ 

the  words  bargain  and  Jell  are  alone  fufficient 

to  pafs  incorporeal  hereditaments  by  way  of 

«  Moor,  34.  pi.  ufe,  fuch  as  rents,  and  reverfions,  &c.  •    But 

where  fuch  incorporeal   hereditaments  arc 

'    intended  to  be  paiTed  by  way  of  baigdn  and 

fale,  it  feems  advifable,  that  the  word  grants 

'  or  alien  fhould  be  added  to  thofe  of  bargain 

2nd  fell  I  for  if  it  0iould  fo  happen,  that  the 

9     deed  is  not  enrolled  within  the^  months^  they 

rtiay  then  pals  by  either  of  the  former  words 

by  way  of  grant  at  common  law,  but  cannoc 

by  either  of  the  words  bargain  or  Jell  even 

cMrX  with  attornment  % 

Where  the  words  of  a  conveyance  arc  4r- 
wife,  grants  bargain  ^djell,  it  is  at  the  option 
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tehemtaCS)  and  hereditaments^  (D)  &c.  &c« 
(the  parcds  JheuU  here  be  proper ly  recited  and 

dejcribed) 


of  the*  grantee  to  take  it  either  by  way  of 

demife  or  grant  at  conitnon  law,  or  by  way  of 

bargain  and  fale,  if  die  confideradon  be  chat 

of  money \   .Indeed,  if  the  words  are  only  *aCo.35.a.b. 

demije  and  grants  with  a  pecuniary  confidera- 

tion,  or  the  reibrvadon  of  a  pepper-corn,  as 

fuch  confideradons  are  capable  of  raifing  a  \i(c, 

thofe  words  may,  at  the  eledion  of  the  grantee, 

amount  either  to  a  bargain  and  fale,  or  grant 

at  common  law  %    However,  if  a  tenant  for  «cro.Eiiz.i6«. 

years  makes  a  conveyance  for  a  valuable  %yLo^.^w^^\. 

conGderation  by  the  words  dedi  et  conchy 

with  a  letter  of  attorney  to  deliver  feifin^ 

which  is  done  accordingly ;  this  conveyance 

ihall  not  operate  as  a  bargain  and  &le,  for 

the  letter  of  attorney,  and  delivery  of  feifm, 

ihewed  that  it  was  not  intended  as  fuch ;  but 

it  fhall  enure  as  a  feoffment,  and  confe- 

qucnriy  will  operate  as  a  forfeiture  of  the 

dilate  for  years ''.  *  Dyer,  364.  b. 

pi.  20* 

(D)  Not  only  mefTuages,  lands,  and  tene- 
incnts  may  be  conveyed  to  ufes,  but  the 
jdatute  alfo   particularly    raendons  honours^ 

G  g  2  cajfles^ 
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de/mkd}  together  with  all  and  fiflgdar  the 
xnefluages,  edifices^  buildings,  baroH  ftaMes, 

mills> 


caftUs,  niMorsy  rents  ^  fervkeSy  reverjions^  re^ 
vuefupra,ii9.  fnaindtrs^  mA  other  hereditaments.    It  feems 

that  advowfons,  tithes,  liberties,  frandufes^ 
feignories,  a  ftewardlhip>  or  bailiwick  in.  fee, 
may  be  granted  by  way  of  ufc,  and  of  courfc  bjr 
« Shep.T*2t9.b.  a  bargain  and  h\t  \  So  it  is  laid,  that  com* 
w.  Jones,  117.  mon  may  be  granted  to  a  ufc^  Not  orily 
'shep.  T.  ftx9.  a  rent  in  effiy  but  a  rent  de  novo,  may  be  limited 
fed  cont.  jhi^'  to  a  ufe }  therefore,  if  a  man  bai^ins  and 
'**'*  feHs  land  referving  a  rent,  this  rcfervation  k 

f  %  Co.  54.  a.     z,  good  creation  of  the  rent  ^.    However, . 

Saprn,  163.  r        t  •  r        r 

generally  Ipcakmg,  there  cannot  be  a  ufc  of 

iuch  things  as  are  not  in  ^  at  the  time  of 

the  grant,  as  a  way,  common,  &g,  newly 

fccro.jac.189,  created.     Therefore,  in*BcaudleyV.  Brook  \ 

where  A.  bargained  and  fold  lands  to  J.  S,  in 
fee,  with  a  way  over  other  of  the  lands  of  A. 
it  was  held,  that  the  bai^ain  and  fale  of  the 
way  was  void. 

A  man  feifed  in  fee  may  bargain  aod  fell 

the  lands  for  a  term  of  years,  and-  the  ufc 

win  be  executed  in  the  bai^inec  by  the 

^%  Co.  36.  a.     ilatute  without  any  enrolment '.    But  if  a 

t  Co.  94.  a. 

man 


N 
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millsj  doi^-houfes,  orchards^  gardens^  courts, 
curtilages^  yards^  backfidcs,  lands>  tenements^ 

meadows^ 


man  poflefled  of  a  term  for  years  bargains 
znd/elk  it  (without  any  other  words)  this 
bargain  and  fale  does  not  carry  the  legal  in- 
terefttothe  barg^eeS  nor  indeed  accord-  kGiib.iifts,«5. 
ing  to  die  above  ofitred  ideas  rcipefting  ufes 
limited  on  terms  of  years,  does  it  pais  a  i^i 
for  a  term  of  years  neither  comes  within  the 
fiatute  27  H.  8.  c.  10.  nor  i  Rich.  3.'  and  '  supra,  4»  to, 
therefore  cannot  be  executed  by  the  former,  ^^'    **  '*^' 
when  bargained  and  fold.     But  in  fuch  a  cafo, 
it  feems  but  confident  with  equity,  that  the 
bai^nor  fhould  be  a  tn^ee  for  the  bar- 
gainee.    When  therefore  a  man  is  poflefied 
of  a  term,  and  wiihes  to  grant  it  over^  he 
muft  ufe  iuch  words  as  will  pais  the  legal 
inteneil  therein,  fuch  as  grants  aUen^  or  affign>, 
which  are  peculiarly  adapted  for  dia^  pur* 
poie;  but  the  words  bargain  zvd  Jell  have 
only  an  operaden  in  raiiing  a  ufe,  which  in- 
deed cannot  be  liniited  on  a  term  of  years.  iMd. 
Thus  in  a  caie"",  where  a  huiband  poileiied  nMoor,  171. 
of  a  term  of  years  in  jure  uxoris,  and  feiied  ^ '  ^^ 
of  die  fee  fimple  and  int^ritance  in  his  own 
rightj  for  a  valuable  confideradon  conveyed 

G  g  3  die 
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meadows,  feedings,  paftures,  commons,  woods, 
underwoods,  rents,  reverfions,  perquilites,  li« 
berties,  franchifes,  privileges,  ways,  paths,  pai^ 
fages^  finks,  fewers,  drains,  lights,  eafements, 
wacercourfes,  waters,  profits,  commodities, 
advantages,  enioluments,  hereditaments, 
•As  to  fnch  with  the  appurtenances*  whatfocver  to  the 

things  as  areata-     -  .,  rr  i      j  i_        j- 

pmumaM  to  the  laid  mefiuages,  lands,  tenements,  heredita-? 

land,  vii^e  fupra, 

355»  356.  . 

the  lands  by  the  words  targam  andy^//,  which 

conveyance  was  duly  enrolled :  now  though 

^         the  hufband  might  in  this  cafe  have  diipofed 

of  the  legai  intereft  in  the  term  by  ufing 

»Co.Litt^6.b.  proper  words  for  that  purpofe',  yet  it  was 

held,  that  by  the  words  bargain  and  /ell  no* 
thing  but  the  ufe  of  the  inheritance  paflcd, 
which  was  executed  by  the  ftatute  accord- 
ingly ;  but  as  to  the  leafe  held  injure  uxoris, 
thofe  words  neither  paiTed  the  legal  eftate  nor 
the  sife  i  and  in  fuch  cafe  the  bargainor  could 
only  be  truftee  for  the  bargainee  of  the  term 
during  his  own  life;  after  which  the  wife 
might  claim  the  refidue. 

It  appears,  that  if  a  fbn  bargains  and  fells 
the  inheritance  of  his  father,  this  bargain  and 
fale  is  void ;  and  he  fhall  claim  it  notwith- 
ftanding  fuch  afifurance,  after  the  death  of  his 

•  vuic Co. Litt.  father*. 

•65.  a. 

Giit».  ufes.  86.  V  mentSj 
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ments,  and  premifles  hereby  bargained  and 
fold  belonging  or  in  any  wife  appertaining, 
or  to  or  with  the  fame,  or  any  of  them,  now 
or  at  any  time  heretpfore  ufed,  occupied;  or 
enjoyed,  or  accepted,  reputed,  deemed,  ta- 
ken, or  known  as  part  or  parcel  thereof,  or 
of  any  part  thereof,  or  appendant  or  appur* 
tenant  diereco ;  and  the  reverfion  and  rever^ 
fions,  remainder  and  remainders  of  all  and 
fingular  the  faid  mefluages  or  tenements, 
lands,  hereditaments,  and  premifles,  or  any 
part  or  parcel  thereof  (E; :    fltttl  alfo  all 
the  eftate,    right,  title,  intereft^  property,  -  ^\ «« }}'^ 
claim,  and  demand  whatfoever  of  him  the  right,  ritie,  ana 
faid  D.  Den,  (party  hereto)  of,  in,  and  to  in:ereft.videCo. 
the  faid  mefiiiages,  lands,  tenements,  here- 
ditaments, and  premifles  hereby  bargained 
and  fold^  or  exprefled  or  intended  (o  to  be. 


(E)  It  is  fcarce  neceflary  in  this  place  to 
remark,  that  upon  a  bargain  and  fale  of  a 
rent,,  reverfion,  or  remainder,  there  was  no 
neceflity  for  an   attornment  to  perfect  the 
grant,  even  previous  to  the  iVatute  4  Ann. 
c.  c  6.  f.  9  **.    We  have  already  had  oeca-  p  vide  Vaugiu 
fion  to  notice,  that  a  grant  of  lands  and  tene^  col  LUt.  309.  h» 
ments  will,  without  any  other  words,  pafs  not 
only  a  reverfimy  but  z  r$nt-€barge :  it  how-  s«pra,  361,361. 
ever  is  prudent  to  infert  this  particular  grant 
of  all  reverfions  and  rem^in4ers, 
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and  every  of  them,  and  every  or  any  pane 
thereof:  Co  gafir  aitti  to  I^IH  the  faid  me£- 
iuages,  lands,  tcnemen^,^  hereditaments,  and 
all  and  (ingular  other  the  premifles,  with 
their  and  every  of  their  appurtenances,  unto 
die  faid  £•  Eaft,  his  heirs  and  afi^ns,  (F) 
Co  tge  ufe  of  the  fakl  £•  Eaft,  his  heirs 
and  aSigns ;  Co  tfft  iitunt  9V^  ^urtiofe 
(G)  that  he  the  (aid  £•  Eaft  or  his  heirs 

may 


(F)  The  conveyance  by  bargain  and 
iale,  when  made  by  a  tenant  in  tail,  can  only 
give  the  bargainee  a  baie  fee,  defierminable 
by  the  entry  of  rfie  iffuc,  although  the  limi- 

«»5aik. 619.    tation  be  abfolutely  in  fee''.    At  common 

law,  if  a  man  feifed  in  fee  made  a  bargain  and 
iale  for  a  valuable  confideradon^  it  would 
have  carried  the  fee  to  the  bargainee  without 
the  word  heirs :  but  (inc€  the  ftatute*  which 
executes  the  poi&ffion  to  the  ufe,  the  omif^ 
fion  of  that  word   would  convey  only  an 

'  I  Co.  87.  b,  cftatc  for  life  to  the  bargainee  '•    . 

S  Ca  94,  a« 

(G)  We  might  here  apply  what  has  been 
•  Supr^^  18.      faid  in  a  former  page  •  refpediog  the  tjif* 

tinfkion  between  a  tife,  and  zj^dal  mient  or 
trufi.  In  the  conveyance  now  befixve  us  wc 
fee  that  the  ufe  firft  paiTes  to  the  bargainee,  and 

4  then 
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may  Ixoome  a  good  tenant  or  tenants  of  tlie 
fraibold  of  the  faid  mciTuages  or  tenements, 
lands,  lieredicaments,  and  preniiflcs  hereby 
granted,  bargained,  and  ibid,  or  nientioned 
or  tntrnded  fo  to  be,  with  the  appurtenances 
to  the  fame  r efpe£tiveiy  belongings  Cq  t|^ 
ttlfi  that  one  or  more  good  and  perfect  com^ 
mon  recovery  or  recoveries  may  be  thereof 
had  and  fuifered  in  the  manner  hereinafter 
mentioned  J  for  which  purpofe  it  is  hereby 
declared  and  agreed  by  and  between  ail  the 
faid  parties  to  thcfe  prefents,  that  it  ihall  and 
may  be  lawful  to  and  for  the  faid  F.  Foley, 
at  the  cofts  and  charges  of  the  faid  D.  Den^ 
(party  hereto)  to  fue  forth  and  profecutc,  out 
of  his  Maje(ty*s  high  court  of  chancery,  one 
or  mo<re  writ  or  writs  of  entry  Jur  dijfeifin 
in  the  foft  (H)  returnable  before  his  Ma- 

jefly's 


then  the  foffeffion  is  executed  in  him  by  the 
ftatute :  when  both  the  ufe  and  pofeffion  ar^ 
veftcd  IB  him,  then  t\\tjpecial  iyitent  to  fuffcr 
a  recovery  remains  to  be  performed. 

(H)  The  reafon  why  the  writ  of  entry 
fur  diffHJin  in  the  poft  was  chofen  for  the  pur- 
pofe of  fufferifig  a  recovery  was,  becaufe  the 
tenant  may  in  this  adion  vouch  at  laige, 
and  is  not  confined  to  vouch  within  the  de- 
grees of  the  fer^  the  pr  and  the  «//,  or  the 

poji: 
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jcfty's  jufUces  of  the  court  of  common  pleac 
at  Wcftminftcr,  the  firft  or  Ibme  fubfequcnt 
return  of  Michaelmas  term  next  enfuing,  or 
fame  other  fubfe^uent  term^  thereby  de« 
manding,  by  apt  and  convenient  names> 
quantitieSj  qualities^  numbers  of  acres  and  j 

meiTuageSy  and  other  defcriptions^  die  &id  \ 

meilvages  Or  tenements,  lands,  hereditaments,  | 

and  premiflfes,  with  the  appurtenances,  a- 
gainft  the  faid  E.  Eaft  or  his  heirs;  to  which 
faid  writ  or  writs  of  entry  the  laid  E.  Eaft- 
pr  his  heirs  fhall  appear  gratis,  either  in  his  or 
their  own  proper  peribn  or  perfons,  or  by  hia  . 

or  their  attorney  or  attornies  thereto  lawful- 
ly authorized*  and  vouch  over  to  warranty 
the  ftid  D.  Den  (party  hereto),  who  ihallal- 
fp  appear  gratis,  either  in  his  own  proper  per-* 
fon,  or  by  his  attorney  or  attornies  thereto 
lawfully  authorized,  and  enter  into  warranty, 
and  vouch  over  to  warranty  the  common 
►vidcastoarc-  vouchcc  of  the  fame  court*,  who  fhall  alfo 
^Ta'Jirdoubi;  appear  gratis,   and  after  imparlance  make 
VDnchcivaCruife  default,  fo  as  judgment  ihaU  and  mav  l^c 
»»*>*>9-  thereupon  had  and  given   for  the  faid  F. 

Foley,  to  recover  the  faid  mefTuages  or 
tenemerirs,  lands,  hereditaments,  and  pre* 
miiles,  hereby  granted,  bargained,  and  fold, 
or  mentioned  or  intended  fo  to  be,  ag^nffc 


fofi :  therefore  it  is  the  fafeft  aftion  for  purr 
chafers,  who  need  not  fear  writs  of  error  fop 
« a  Cruifr,  1 5.    wrong  or  illegal  vouchers ', 
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f 

the  Cud  E.  Eaftt  or  againft  his  heirs,  and  for 
the  faid  E.  Eaft  to  recover  in  value  againft 
phe  faid  D.  Den  (party  hereto),  and  for  the 
iaid  D.  Den  (party  hereto)  to  recover  in 
value  againft  the  common  vouchee;  and 
(liat  execution  fliall  and  may  be  thereupon 
iiad  and  awarded,  and  all  and  every  otheii 
a£t  ^nd  thing  done  and  executed,  needful 
and  requifite  for  the  fufFerjng  and  pcrfefting 
of  fuch  common  recovery  pr  recoveries,  with 
vouchers,  as  aforefaid :  2lttl  it  is  hereby  de- 
clared and  agreed  by  and  between  ^11  the  faid 
parties  to  thefe  prefents,  th^t  from  and  im- 
mediately after  the  fuffering  and  perfcfting 
of  the  faid  common  recovery  or  recoveries, 
fo  as  aforefaid,  or  in  any  other  manner,  or 
at  any  other  time  or  times,  fuffered  or  to  be 
fuffered,  the  faid  common  recovery  or  re- 
coveries, and  all  and  every  other  common 
recovery  or  recoveries,  fines,  conveyances, 
and  afTurances  in  the  law  whatfoever,  had, 
made,  levied,  fuffered,  or  executed,  or 
hereafter  to  be  had,  made,  levied,  fuffered,  or 
executed,  of  the  aforefaid  meffuages  or  te- 
neinents,  lands,  hereditaments,  and  premifies, 
or  any  of  them,  or  any  part  thereof,  by  or 
between  the  faid  parties  to  thefe  prefents,  or 
any  of  them,  or  whereunto  they  or  any  of 
them  ihall  be  parties  or  privies,  (halt  be  and 
enure,  and  (ball  be  adjudged,  deemed,  con- 
ftrued,  and  taken,  and  fo  are  and  were  meant 
and  intended  to  be  and  enure,  and  the  reco- 
yeror  or  rccoverors  in  the  faid  recovery  or 
recoveries  named  or  to  be  named,  and  his  or 
their  heirs,  (hall  fland  and  be  feifed  of  the 

faid 
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fcparatc  or  diftinft  from  each  othef.  Tiiis 
will  inore  clearly  appear  by  confidering  the 
manner  in  which  this  double  ipecies  of  con-' 
veyance  operates.  The  firft  neceflary  ftep 
towards  its  formation  is  to  create  a  fmall 
eftate  (as  a  term  for  a  year,  &c.)  which 
cftate  for  a  year  or  years  muft  be  aftually 
veiled  m  the  grantee,  that  is,  he  muft  have 
the  pojfeffion^  and  not  merely  a  right  to  fuch 
pofTeilion;  in  order  to,  create  this  fmall 
cftate,  any  conveyance  may  be  ufed,  which 
can  efFeftually  veft  the  eftate  in  the  peribn, 
to  whom  the  conveyance  is  made,  as  juft 
mentioned.  Suppofing  this  preliminary 
eftate  already  and  perfedUy  formed,  then 
conies  a  conveyance  of  a  larger  eftate  from 
the  grantor  of  this  primary  eftate  to  the 
grantee,  which  fecondary  conveyance  is  term- 
ed a  releafey  and  is  that  Ipecies  of  releafe, 
which  operates  by  way  of  enlargement  5  and 
it  is  a  conveyance  merely  by  the  commm  law. 
.Now,  in  order  to  render  this  releafe  by  way 
of  enlargement  e(fe6lual,  it  is  neceiHary,  that 
there  fliould  be  a  privity  of  eftate  between 
the  releafor  and  releafee.  Therefore,  before  I 
enter  into  an  enquiry  concerning  the  particu- 
lar operation  of  the  releafe^  when  made  to  a 
perfon  who  has  a  privity  of  eftate,  and  alio  a 

pojfejjiim 
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pojfeffien  capable  of  receiving  lucH  releafe^  it 
will  be  neceiBuy  previoufly  to  confider^  i% 
What  conftitutes  this  privity  of  eftate :  and 
adly.  What  kind  of  po£l(ffm  is  fufficicnt  to 
enable  the  grantee  to  receive  a  releafe  from 
the  grantor. 

Lord  Coke*  has  4aid  it  down  as  a  certain  •Co.LHt.271.^ 
rule^  that  when  a  releafe  enures  by  way  of 
iklargmg  an  eilate>  there  fhould  be  a  fri^y 
of  eftate  between  the  rehqfor  and  releafce^ 
Thus^  if  A.  ieiied  in  fee  leafes  lands  to  B. 
for  life  or  years>  by  virtue  of  which  leafe  B. 
enters  and  takes  pofieilion ;  here^  if  A.  re* 
leafes  to  B.  in  fee^  in  tail>  or  for  life»  this  re- 
leafe is  good  to  veft  an  eftate  in  B.  according 
to  the  limitation  exprefied  by  the  parties^ 
becaufe  there  is  a  privity  between  A.  and  B. 
as  leflbr  and  lefiee  \    It  is  (aid  in  RoUe's  ^  LUt.  f.  465. 
abridgment^  that  if  a  leflee  for  life  or  years 
fronts  over  his  eftate^  the  original  leilbr  may 
releafe  to  the  grantee  of  the  leflee  either  in 
fee  or  for  life,  which  releafe  will  be  good  by 
way  of  enlargement*.    In  thb  cafe  then,  the  •aRou^4oi. 
privity  of  eftate  appears  not  to  be  loft  by  the  ?8.|;.^'!7o. 
grant  of  the  kjjee,  becaufe  the  grantee  is  ^^^•♦•^•p*-*- 
placed  in  exa&ly  die  fame  fituation  and  eftate* 
•s  die  lc0be  was.    But  it  feems^  that  if  a  do« 

nee 
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ftce  in  tail,  or  a  leiTee  fof  life  or  years,  granO 
an  eftate  lefs  than  that,  whidi  is  tadten-  under 
the  firft  gift  or  leafe,  then  the  privity  between 
tfte  firft  donor  or  leilbr  and  fecond  leflbe  is 
entirety  loft :  therefore,  if  a  kflee  for  twenty 
years  leafes  for  ten  years,  and  die  firft  ItSon 
^co.Litt.273.a.  releafcs  to  the  fecond,  this  rcleafe  is  void^ 

Dyer,  4.  b.  pl.z. 

The  eftate  of  a  tenant  in  dower  or  curtefy  is 
capable  of  receiving:  a  reie^fe,  and  a  r el^eai^ 
may  be  made  to  a  granM  of  a  tenant  in 
ck>wer  or  curtefy  on  account  of  Ae  privity 
*  %  RoU.ab4oi.  and  notoriety  of  poficffioit**.  -  After  a  graac 

by  tenant  by  the  curteiy  of  bis  eftatte,  thcFe 
^U  remains  a  privity  between  him  and  At 
fcverfioner,  fo  as  an  aftion  of  wafte  may  bt 
brought  againft  him;  and  yet  a  rdeafe  fio 
faim  would  be  void,  becaufe  be  has  no  eftait 
^Co.Lict.273.a.  after  die  grants    A  perfon  who  has  polS^ 

Hon  by  virtue  of  a  leafe  at  will,  is  capable  of 
f  Ljtt.f.460.      receivmg  a  rdeafe* ;  but  a  tenant  at  fuffcr- 

ance,  or  a  difleilbr,  cannot  take  a  releafe  by 

way  of  enlargement,  becaufe  no  privity  can 

exift  between  him  and  the  owner  of  the  iiihe« 

^  Co  i4tM7i.a.  rhance  ^«    So  the  lefTce  of  a  tenant  at  wiH 

^''^^  '  has  not  a  fufficient  privity  to  enable  him  to 

i  cn>.£iiz.8io.  take  a  releafe  ^     Though  a  tenant  by  dep^ 

or  ftatiutc  noercfaant  has  not  diat  prmcy,  which 
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b  required  to  enable  him  to  have  a  releafe%  k ,  Ro^Lai,.^^,^ 
yet,  if  the  perfon  who  has  the  inheritance  con-^  BiIti?note  i. 
Jirms  the  eftate  of  fuch  tenant,  he  may  receive  ^°'  ^*"-^*73-  «• 
a  releafe,  becaufe  the  confirmation  creates  a 
privity '.     So  if  there  be  a  fetm  covert^  who  1 2  Rou.ab.401.  < 
is  tenant  for  life,  as  her  hufband  in  this  cafe  cL^Liu.  470.5, 
gains  a  freehold  in  her  right  by  the  marriage, 
the  fame  privity  and  eftate  which  fhe  had  be* 
fore  the  marriage,  is  Jince  given  or  placed  in 
himi  and  therefore  a  releafe  by  way  of  .en- 
largement may  be  made  to  him  of  the  inhe- 
ritance"*.   Likewife  aleflbrmay  enlarge  the  ■coXitMyji*. 
eftate  of  a  baron  and  feme  by  a  releafe,  though 
they  are  but  tenants ^^  auter  vie ".  "2  Roi1.ab.40x. 

It  feems,  that  the  intervention  of  any  mefiie 
particular  eftate  does  not  counteract  the 
operation  of  this  fpecies  of  releafe,  when  made 
by  the  reverfioner  to  the  firft  particular  te- 
nant. Therefore,  if  there  be  tenant  for  life, 
remainder  in  tail,  reverfion  in  fee,  he  in  the 
•reverfion  may  releafe  to  the  tenant  for  life, 
notwithftanding  the  intervening  eftate  tail"  oiRoU.ab^oo. 
A  releafe  may  not  only  be  made  by  the  per- 
fon who  is  feifed  of  the  reverfon^  but  by  him 
in  remainder n  Thus,  if  an  eftate  is  limited  to 
.A.  for  life,  remainder  to  B.  in  fee,  B.  may  re- 

H  h  Icafc 
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Icafe  to  A.  the  tenant  for  life,  and  fuch  rcleafc 

PxRoUab.4oi.  will  bc  good  to  enlarge  A-*s  cftate^. 
pi.  17.  ^  ^^ 

The  foregoing  obfcrvations  will  give  the 
reader  a  fufficient  idea  of  the  privity  neceflarjr 
to  be  obferved  between  the  releafor  and  re- 
leafee,  in  order  to  v  make  a  proper  releafe. 
Indeed,  thefe  rules  refpeding  privity  of  eftatc 
can  hardly  ever  raife  a  doubt  relpefting  the 
validity  of  the  conveyance  by  leqfe  and  r^- 
kafe  J  for  when  a  perfon  wilhes  to  convey  by 
this  aflurance,  he  always  creates  a  leffer  eftate 
(generally  for  the  term  of  one  year)  for  the 
very  purpofe  of  enabling  his  leflee  or  grantee 
to  receive  a  releafe ;  fo  that  it  is  nothing  but  a 
releafe  by  a  lejfor  or  grantor  to  his  lejfee  or 
grantee,  in  which  cafe,  as  we  have  already 
\lcf^'  ^^"•^*  feen,  there  is  the  moft  perfcdl  of  all  privity'*. 

The  chief  queftion  then,  that  can  ever  bc 
made  to  invalidate  a  leafe  and  releafe,  muft 
be,  whether  the  lejfee  or  grantee  has,  at  the 
time  the  releafe  is  made  to  him,  fuch  a  foffef-- 
fiofty  as  is  required  by  law  to  render  the  releafe 
efFeftual.  There  are  two  methods  of  vcfting 
the  poflcflion  in  the  grantee,  viz.  cither  by  a 
leafe  at  common  law,  or  by  a  bargain  and 
falc  under  the  ftatutc  of  ufes.    According  to 

the 
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tfic  name  which  this  conveyance  bears,  it 
feems,  that  a  Uafe  at  common  law  was  the 
original  mode  of  creating  this  leafe  for  a  year> 
or  lefler  eftate. 

•  We  are  told  by  Lord  Coke,  that  a  rcleafe, 
which  enures  by  way  of  enlarging  an  eftate, 
cannot  work  without  a  pojfeffion,  for  before  a 
pofleflion  there  can  be  no  reverfion '.  This  » Co,LUtA7o,ai 
rule  was  meant  to  apply  to  leafcs  at  common 
law,  where  an  adtual  entry  was  neceffary  to 
veft  a  pofleflion  in  the  leflfce  j  and  to  ilhif- 
trate  it  by  an  inftance,  fuppofe  a  leafe  to  be 
made  to  A.  and  before  he  makes  an  entry 
the  leflbr  relcafes  to  him  the  reverfion,  this 
releafe  is  void  j  for  until  he  enters  he  has 
but  an  inter effe  termini^  and  no  pofleflion: 
but  after  the  entry  of  the  leflee,  then  a  releafe 
'  made  to  him  is  valid ".  The  ftatute  of  ufes,  •  Litt.  f.  459* 
however,  has  made  an  aftual  entry  unnecefla- 
ry  in  cafes,  where  the  lefler  eftate  is  created 
by  a  conveyance  deriving  its  efieft  from  the 
doftrine  of  ufes.  Thus  luppofe  A.  intending 
to  convey  by  leafe  and  releafe,  makes  a 
bargain  and  fale  to  B.  for  a  year  for  a  va- 
luable confideration  i  in  this  cafe  the  ufe  floft  « 
vefts  in  B.  according  to  the  rules  of  equity, 
and  then  the  ftatute  executes  the  foffeffimi  in 

Hh  a  the 
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the  fame  manner,  as  the  ufc  is  limited.  Now, 
the  confequcnce  of  this  conftrudlion  is,  that 
B.  by  the  operation  of  the  ftatute  of  ufes 
has  an  eftate  executed  in  fojfeffiony  without 
any  afhial  entry  made  by  him  s  which  eftate 
is  fufficient  to  bear  a  relcafc  of  the  reverfioa 
made  by  A.  or  his  heirs.  Hence  we  fee 
that,  in  order  to  avoid  an  a<5hial  entry,  the 
Icfler  eftate,  or  term  of  one  year,  is  commonly 
at  this  day  created  by  a  bargain  and  fale. 
However,  even  in  this  cafe  it  was  faid  by 

» %  Mod.  »5«.     Mr.  Noy ',  attorney  general  toCharles  II.,  that 

this  conveyance  could  not  be  maintained 
without,  an  a6hial  entry  by  the  bargainee  or 

▼  cro.car.iio.  leflec :  but  the  authority  of  the  books%  and 

Cro.  Jac.  604.  ' 

1  inft.  675.        the  praftice  of  the  moft  able  men  in  the  pro- 

fcfiion  clearly  prove,  that  fuch  an  entry  in  the 
cafe  of  a  bargainee  is  entirely  unneceflary ; 
,  for,  by  the  operation  of  the  ftatute  alone,  he 
has  fuch  a  pofleflion  as  renders  him  capable 
of  receiving  a  releafc.  It  is  ufual,  and  indeed 
the  moft  proper  method,  to  infert  in  the  bar- 
gain and  fale  (if  the  term  of  one  year,  &c.  is 
intended  to  be  created  by  that  conveyance) 
the  words  bargain  zndjell  only,  becaufe  it  is  the 
opinion  of  fome,  that  where  conveyances 
may  enure  two  ways,  the  common  law  fhall 
be  preferred.  However,  in  the  cafe  of  Bar- 
ker 
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kcr  V.  Keat*',  where  a  conveyance  was  made  Jm^*^'**** 
without  any  pecuniary  confideration  by  the  •  v«nt.  35.  , 
words  demife  and  granty  with  the  refervatioA 
of  a  pepper-corn,  for  the  purpofe  of  receiv- 
ing a  releafe  of  the  inheritance,  it  was  held, 
that  the  confideration  of  a  pepper-corn  was 
good  to  raife  a  ufe  in  the  grantee,  and 
make  the  lands  pafs  by  way  of  bargain 
and  fales  and  that  as  the  ftatute  executed 
the  pofTellion  to  the  ufe,  there  was  no  ne-  ^ 

ceflity  for  an  aftual  entry. to  render  the  re* 
leafe  efFedhial. 

With  relpeft  to  the  pofition,  that  the  re- 
leafee  muft  have  a  pojfeffion  in  order  to  receive 
the  releafe,  it  muft  not  be  underftood,  that  an 
aSlual  pofleffion  is  in  all  cafes  neceflary.  For 
if  a  man  is  fcifed  of  a  remainder  or  rcverjion^ 
and  bargains  and  fells  it  for  a  year,  here  the 
bargainee  has  fuch  a  vefted  eftate  in  him  in 
remainder  or  reverfion,  as  will  enable  him  to 
take  a  releafe  of  the  refidue  j  and  yet  at  the 
time  of  the  releafe  he  has  no  aSlual  pofleffion 
of  either  of  them^  but  by  the  operation  of  the 
ftatute  of  ufes  they  are  aSlually  vefted  in 
him  *.  The  like  may  be  faid  of  all  other  « Bnti.  note  3. 
incorporeal  hereditaments,  for  they  may  be      '  »«*»7o-«- 

'    H  h  3  effeftually 
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elTeAually  granted  and  conveyed  by  kaie 
y  Bull,  note  3.    and  relcafe  ^. 

Co*  Liiu  s7o«  a. 

However,  in  rclcafcs  of  eftates  by  way  of 
enlargement,  there  was  no  necelTity,  even  at 
the  common  law,  that  the  perfon  who  received 
the  releafe  fhould  be  in  aifual  poiTeflion  of 
the  leffer  eftate,  though  that  Icffer  eftate  con- 
fided of  corporeal  property,  and  was  created 
by  a  common  law  conveyance,  and  not  by  n 
bargain  and  fale.  Thus,  if  there  had  been  a 
leflee  for  life,  remainder  for  life,  with  the  rc- 
verfion  in  fee,  the  perfon  in  rev^Jion  might 
very  well  have  rcleafed  to  the  remainder-man 
for  lifci  and  yet  the  perfon  in  remainder 
90uld  have  no  aifual  poiTeflion  during  the  life 

•  lUdii.  lb,      of  the  firft  lejee*.    So  if  a  man  had  made  a 

leafe  for  years,  with  a  remainder  for  years, 
and  the  firfl  lefiee  entered,  a  releaie  to  him 
in  remainder  for  years  was  good  to  enlarge 

•  co.Lkt.27o.a:  ^is  eftate  * :  or  if  a  tenant  for  twenty  years 

in  poircflion  had  made  a  leafe  to  B.  for  five 
years,  and  B.  had  entere^J,  a  releafe  to  ihtfift 
leffcc  was  good :  but  in  this  cafe  Lord  Coke 
fays,  that  thefrfi  leflee  had  an  aSual poBc{&on, 
becaule  the  pofleflion  of  B.  was  bis  poflefr 
>  Ibid.  fion  \     So  if  there  had  been  tenant  for  life, 

remainder  in  tail,  remainder  in  fee  to  the 

tenant 
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tenant  for  life^  the  tenant  for  life  niight  re-f 
leafe  his  remainder  in  fee  to  the  tenant  in 
tail,  though  he    could   not  his   eftate  for  ^ 

life  %  «  a  Roll.  ab. 


400.  pi.  ^• 


'When  the  term  of  one  year,  or  leffer  eftate, 
is  properly  conflituted,  a  releafe  to  the  bar- 
gainee or  lefTee  of  this  fmaller  eftate  has  the 
operation  and  force  of  a  conveyance  merely 
at  the  common  law.  Though  the  fmaller 
eftate  in  the  firft  inftance  is  created  by  a  bar- 
gain and  fale,  yet  that  does  not  vary  the  con- 
ftruftion  and  force  of  the  releafe :  for  as  foon 
as  the  bargainee  receives  the  releafe,  his  pri- 
mary eftate,  which  was  created  by  virtue 
of  the  ftatute  of  ufes,  is  by  the  operation 
of  the  releafe,  and  acceffion  of  the  larger  or 
fecondary  eftate,  turned  and  enlarged  into  an 
eftate  deriving  its  force  purely  from  the  rules 
of  the  common  law.  It  is  the  aftual  con- 
ftitution  of  the  term,  and  poffefllon,  or  vefted 
intercft  of  the  grantee,  which  gives  a  proper 
efficacy  to  the  releafe,  and  not  the  manner  of 
creating  it,  or  the  conveyance,  which  conftitutes 
it.  That  a  leafe  and  releafe,  when  confidered 
as  one  entire  conveyance,  or  as  fimply  a  releafe 
(the  primary  eftate  certainly  not  exifting  fe- 
parately)  derives  its  efFefts  from  the  common 

H  h  4  law, 
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law,  will  fully  appear,  if  wc  attend  to  its 
well  known,  and  now  long  eftablifhcd  attri- 
butes. 

vidcBarnXha.  .    In  the  firft  placc  a  leafe  and  rekafe  muft 

Rep.  386.  ,  '       '         - 

be  confidered  as  a  conveyance  operating  by 
way  of  tranfinufation  of  pjfeffum\   that  is  to 
fay,  it  previoujlyy  according  to  its  very  nature, 
transfers  dipojfeffim  Tit  the  common  Uw  to  the 
releafee,  the  tranfmutation  of  which  poiieflioii 
before  the  introdudtion  of  ufes  was  the  Iblc 
objcft  of  the  grant  or  releafe.    Thus  if  a 
XCizsi  releafed  to  his  lefTee,  habendum  to  him, 
his  heirs  and  affigns,  this  exaftly  correfpond- 
cd  with  a  fimilar  limitation  upon  a  feoffment, 
and  gave  the  releafee^  as  it  would  have  done 
z  feoffee  J  zfeefimple  at  the  common  law.  Af- 
ter the  introduftion  of  ufes  this  foffefftoHy 
which  a  releafe,  feoffrnent,  fine,  or  recovery 
previoqfly  transferred,  was  converted  to  the 
purpofe  of  fcrving  ufes  limited  to  a  third  pcr- 
fon,  thereby  in  effcQ:  rendering  the  eftate  or 
feifin  of  the  releafee,  feoffee,  conufee,  or  re- 
covcror,  as  it  were,  a  foundation  to  raife  and 
build  ufes  \jpon.     After  the  ftatute  27  H.  8. 
c.  10.  the  ufe  fo  limited  to  arife  out  of  the 
feifin  of  the  releafee,  feoffee,  &c.  was  exe- 
cuted in  poffeffion  by  the  words  of  that 

ftatute« 
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ftatute.  Therefore  if  A.  bargains  and  fells 
lands  at  diis  day  to  B.  for  a  year^  and  dien 
rtleafes  to  him,  habendum  to  B.  lus  heirs  and 
afligns,  to  the  ufe  of  C.  for  life^  remainder  to 
D.  for  life^  remainder  to  £•  in  taU^  &c.  &c. 
in  this  cafe  B.  the  releafee  has  a  feifin  or  pof* 
feflion  transferred  to  him  in  fee  before  any 
ufes  are  or  can  be  raifed;  then  comes  the 
declaration  of  the  ufe  to  C.  for  life,  to  D.  for 
life,  to  E.  in  tail,  &c.  which  ufes  are  fcrved 
out  of  the  feifin  of  B.  and  by  the  operation 
and  words  of  the  ftatute  are  eftates  afhially 
veiled  in  the  pofleflion  of  C.  D.  E.  &c.  ac- 
cording to  the  limits  of  their  eftates.  Hence 
it  is,  that  it  has  become  ufual  in  marriage 
fetdements  to  convey  by  leafe  and  releafe  to 
A.  and  B.  in  fee,  to  the  ufe  of  C.  the  mtended 
huiband  for  life,  or  until  the  'marriage  is  fo- 
lemnized  to  the  ufe  of  the  intended  hufband 
in  fee,  and  from  and  immediately  after  the 
folemnization  thereof  to  the  ufe  of  C.  the 
hufband  for  life,  remainder  to  the  ufe  of  the 
releafees  during  the  life  of  C.  to  fupport  and 
preferve  contingent  remainders,  remainder  to 
the  ufe  of  the  firft  and  other  fons  of  C.  in 
tail,  and  in  default  of  fuch  ifliie  to  the  ufe  of 
all  and  every  of  the  daughters  of  the  huf. 
band,  as  tenants  in  common  in  tail,  remainders 

over* 
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feems  that  ^feoffee  is  in  by  the  common  law^ 

and  fo  xhtftatute  not  fatisfied.    But  with  re- 

fpeft  to  this  qva^Cj  there  cannot  be  a  doubtj 

but  the  limitadon  of  a  ufe  to  a  third  perfbn, 

viz.  to  J.  S.  after  a  previous  declaration  of  it 

to  the  feoSee,  would  be  void^  and  could  fM 

»Moor,  46.  ia    be  cxccuted  in  J.  S.  by  the  ftatute  ^ :  for  that 

1  Snpn^  131,      ftatute  never  intended  to  execute  a  ufe  upon  a 

ufe  '3  and  is  perfeAly  fatisfied  in  executing  the 

naked  pofleffion  (unincumbered  ^th  a  ufe) 

to  the  third  perfon,  to  whom  the  firft  \ife  is 

declared.     This  fecond  ufe  to  J.  S.  iS  how- 

ksopn,  131,     ever  good  as  a  truft,  as  we  have  before  feen  ^. 
.*s»>*3i-         J  ^ggj  i^Q^  ^jj^  ^a|.  (jjgj^  obfcrvations  on  a 

feoffinent  equally  apply  to  a  /^/^  and  rekafe^ 

If  a  releafe  is  made  to  a  bargainee  for  a 
year,  habendum  to  the  releafee,  his  heirs  and 
afligns,  to  the  ufe  of  him,  and  the  heirs  0/  his 
bodf ;  in  this  cafe  for  the  benefit  of  the  i^ue^ 
xht  ftatute  would,  according  to  the  limitation 
of  the  ufe,  diveft  the  eftate  veftcd  in  the  rc- 
leafce  by  the  common  law,  and  execute  the 
W3C0. 56.       fame  in  himfelf  in  tail  by  force  of  the  ftatute '. 

Here  though  the  ufe  is  declared  to  the  re^ 

leajee  himfelfi  yet  as  the  limitation  of  the  ufe 

vid«  ^s  o^  ^  ^f^  eftate  than  the  feifin  in  fee,  out  of 

sopr*,n9to     ^j^^i^  jj  ig  ferved^  the  ftatute  executes  the 

ufe 
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life  in  him^  as  if  he  were  a  third  perfon, 
riiough  in  reality  and  ftriftncfs  contrary  to 
its  own  exprefs  words.     But  on  the  other 
hand,  though  many  particular  or  fmall  eftates 
may  be  carved  or  ferved  out  of  a  feifin  infeey 
yet  there  can  be  no  limitation  or  execution 
by  the  ftatute  of  any   uie,  which  is  of  a 
larger  eftate,  than  the  extent  of  die  feifin  out 
of  which  it  is  to  arifc.    Therefore,  if  I  con- 
vey lands  by  leafe  and  releafe,  or  feoffment,  to. 
J.  S.  for  /j^,  to  the  ufe  of  W.  in  tail,  or  in 
fee,  here  W.  can  only  have  an  eftate  for  life, 
which  muft  determine  by  the  death  of  J.  S  " :  m  vaugh.  49. 
for  J.  S.  by  the  releafe  or  feoffment  only  ac-  ^7!!  '^*' 
quires  an  eftate  or  feifin  for  life ;  and  that 
eftate  being  determined  by  his  death,  there 
can  no  longer  remain  any  feifin,  out  of  which 
the  ufes  can  be  fed*    This  conftrudion  has 
taken  place,  when  the  feifin  has  been  trans- 
ferred to  one  perfon,  and  the  ufe  to  be  de- 
rived out  of  that  fdfin  has  been  limited  to 
another :  which  ufe  is  denominated  a  ftatute 
ufcy  in  contradiftindion  to  a  ufe  declared  to  a 
releafee  or  feoffee^  which  is  a  ctmmm  law  ufe. 
But  where  a  conveyance  by  leafe  and  releafe 
or  feoffment  is  made  to  J.  S.  and  his  afligns^ 
habendum  to  him  and  his  afligns,  to  the  ufe 
cfhim  the  faid  J,  S*  in  tail,  though  here  the 

limitation 
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finutation  of  the  ^  in  tail  would  be  void,  sis 

airifmg  out  of  the  fcifin  of  the  previous  eftate 

fir  life  of  J.  S.  yet,  as  this  uje  in  tail,  fup- 

{)ofing  it  to  be  limited  out  of  a  Jeifin  in  tail, 

could  not  be  executed  by  the  ftatute,  becaufc 

•   declared  to  the  releafee  or  feoffee  himfelf ;  it 

leems  J.  S.  fliall  in  this  cafe  take  an  eftate 

iail^  not  by  way  of  limitation  of  a  ujcy  but  in 

courfe  oipojfeffion  at  common  law,  in  die  fame 

tklanner  as  if  a  feoffment  were  made  to  J.  S. 

lor  lifi^  habendum  to  him  in  fee ;  this,  by  the 

rules  of  the  common  law,  would  give  J.  S.  an 

4QxLin.299«^  eftate  or  pofleffion  in  fee  fimpie"« 

•  Cfccar.  230,      Thus,  in  the  cafe  of  Jenkins  v.  Young*, 
!!•  a44»    5-    ^gj^  Qjje  M.  gave  his  lands  to  E.  R.  and 

his  wile,  habendum  to  the  faid  baron  and  feme 
(which  limitation  after  the  habendum  would 
give  an  eftate  for  the  lives  of  the  baron 
and  feme  by  die  common  law)  to  the  ufe  of 
them,  and  the  heirs  of  their  two  bodies ;  and 
for  want  of  fuch  iffue,  remainder  to  E.  M, 
and  his  heirs  (which  laft  limitation  was  clear- 
ly void,  by  way  of  limitation  of  an  uje^  for  the 
reafonsjuft^ven)^  the  queftionwas.  Whe- 
ther the  baron  and  feme  had  an  eftate  tail^  or 
but  an  eftate  for  their  lives  ?  It  was  argued, 
thgt  the  eftate,  out  of  which  the  ufe  ftiould 

arife. 
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arifc,  was  but  for  their  lives,  and  the  ufe 
coiild  not  make  the  eftate  larger  than  die 
Umitadon  of  the  feifin :  but  it  was  held,  that 
there  was  a  difference,  where  an  eftate  is 
limited  to  oney  and  thtufe  to  a  ftranger^  for 
there  the  ufe  fhall  not  be  more  than  the 
eftate  out  of  which  it  is  derived :  but  not 
when  the  limitation  is  to  two,  baiendum  to 
them,  to  the  ufe  of  the  heirs  of  their  bodies, 
for  this  is  no  limitation  of  the  ufsy  nor  is  it  ^ 

executed  by  the  ftatute ;  but  it  is  a  limita^ 
tion  of  the  eftatfi  to  them  and  the  heirs^  of 
their  bodies  by  the  courfe  of  the  common 
law :  and  it  fhall  be  taken  as  a  limitadon  to 
them  and  the  heirs  of  their  bodies,  remain- 
der to  the  other y  and  the  heirs  of  the  other, 
that  the  deed  may  be  conftrued  according 
to  the  intent  of  him,  who  made  it. 

If  the  grant  in  this  cafe  had  been  to  the 
baron  and  feme  for  their  lives  in  the  premijfes^ 
habendum  to  them  in  tally  to  ^t  ufe  cA  them 
in  tail,  there  could  have  been  no  doubt,  but 
that  the  habendum  would  have  enlarged  the 
eftate  for  lives  given  by  the  premiffes^.  But  p  caLitt.  199.8. 
the  difficulty  was,  that  both  the  premips  and 
the  habendum  only  gave  an  eftate  for  their  ttves^ 

However, 


(    48o    ) 

4Cto.Car.245.  Howcvcf,  thc  judgcs  laid%  that  as  the  limi-r 

tadon  of  the  \ije  and  the  land  was  to  the^un^ 
perlbns^  it  was  like  a  limitation  of  the  land 
itfelf^  and  as  if  it  had  been  faid^  habendum  /# 
them  and  to  the  heirs  of  their  bodies. 

The  principles  laid  down  in  the  above  cafe 

of  Jenkins  v.  Young  feem  to  favour  die  ob- 

fervations^  which  were  hazarded  in  a  preced-^^ 

^  >  ing   divifion   of  this  eflay  on  the  cafe  <^ 

'Suprty  149^      Cooper  v.  Franklyn ' :  for  I  cannot  fee  how 

''^**  die  declaradon  of  the  ufe  in  ^tf,.when  die 

habendum  only  gives  a .  feilin  in  tail,  can 

transfer  a  determinable  y2r^  to  cefiuique  ufe^  any 

more  than  a  limitation  of  a  ufe  in  tail  to  be 

derived  out  of  the  eftrate  of  a  feoffee  or  rc- 

leafee  for  life,  can  enlarge  that  fcifin  for  life 

into  an  eftate  in  tail,  which  latter  point,  as  we 

have  feen,  was  clearly  fetded  in  the  cafe  of 

Jenkins  V.  Young, 

It  has  been  doubted  whether  there  can 
be  a  reftdting  ufe  on  the  conveyance  by  leafe 
and  releafei  that  is  to  fay,  if  a  bargain  and 
fale  in  confideradon  of  money  is  made  to  J. 
S.  for  a  year>  and  then  a  rdeafe  is  made  to 
'     liitn  in  fee  without  any  further  confideradon 

or 


(     48t     ) 

br  declaration  of  the  life^  whether  in  this 
Cafe  the  ufe  will  refult  to  the  releafor  ? 

Thus>  where  H.  brought  covenant  as  af-  ShoitrWge  r, 

^  •  •  Lamplugh. 

iignee  of  a  reverfion,  and  mewed  that  the  »  saik-  678. 
ItSbVy  in  confideration  of  five  (hillings^  bar-  ^URijm.j^t 
gained  and  fold  to  B.  for  a  year^  and  after- 
wards releafed  to  him  and  his  heirs>  virtuie 
quarundam  inJentur*  hargania  venditionis  et 
relaxaiioniSi  necnon  vigore  Jlatuti  de  ufibus^  &c; 
he  was  feifed  in  fee :  and  it  was  objeded^  that 
the  ufe  muft  be  intended  to  the  rekajor  and  9 

his  heirs,  becaufe  no  confideration  of  the  je-^ 
leafe>  nor  exprefs  ufe,  appeared  by  the  plead- 
ing, 

• 
It  was  argued  in  this  cafe>  that  there  could  i  m<hL  74, 
be  no  refulting  ufe  on  a  leafe  and  releafe : 
that  nothing  pafTes  to  the  leffee  in  pofTelTion, 
but  by  way  of  enlargement  of  the  eftate  of 
fuch  lefTee  \  for  it  does  not  operate  to  give  a 
new  eilate  of  the  reverfion,  but  to  encreaft 
the  eftate  in  pofleflion,  according  to  die  words 
of  it :  io  it  does  not  work  by  merger  of  the 
firft  intereft,  but -^k  enlarging  it:  that  if  the 
releafe  does  enure  only  to  enlarge  the  eftate^  •  ' 

the  intereft  enlarged  muft  be  to  the  ufe  of  the 
Icflee^  or  it  cannot  be  faid  to  be  an  encreale 

li  •f 
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of  it :  that  if  the  praftice  had  not  prevaSecf 
to  the  contrary,  it  were  very  odd  to  limit  the 
ufe  of  a  releafe  to  any  but  the  leflee ;  for 
which  reafbn  it  is^  that  we  find  it  exprellcd 
in  the  claufe  in  the  leafe,  on  which  the  leflbr 
intends  to  build  his  releafe,  that  the  intent  of 
the  leafe  was  to  pafs  ah  eftatc  by  releafe  up- 
on it,  for  the  benefit  or  ufe  of  a  diird  per- 
fon. 

That  it  would  be  abfurd  to  fay,  that  my 
conveyance  fhould  have  no  other  operation 
but  to  extinguilh  or  merge  the  eftate,  which 
the  grantee  has  already,  in  order  to  have  it 
brought  back  to  me ;  and  what  need  could 
there  be  of  fuch  a  way  ?  If  the  party  had 
any  fuch  intent,  it  might  fbon  be  done  by 
a  furrendei^ 

That  if  it  had  been  expreflfcd  in  the  deed 
of  releafe,  that  he  had  already  made  him  a 
leafe  for  years^  and  that  for  the  enlargement 
of  that  eftate  he  made  the  releafe,  there  could 
be  no  doubt  but  that  it  would  be  to  the  ufe 
of  the  rele^eei  and  there  is  no  difference  be« 
tween  the  cafes,  fince  this  rdkafe,  in  its  own 
nature,  enures  by  way  of  enlargement :  be* 
fides^  here  is  alfo  a  valuable  confideration  j 
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for  the  Ipafe  and  releaf?  being  but  ofii  toti» 
vey^nce^  the  five  (hillings,  cxprefled  to  be  the 
confidcration  of  the  leaje,  flfiall  be  participated  , 
to  the  releafe  i  and  alfo  the  acceptance  of  the 
releaie  is  in  it%  own  nature  a  confidcration^ 
for  it' implies  an  alteratiQn  of  i;he  eftate  of  the 
kflee^  which|  to  Confent  tOj  is  a  confidcration 
moving  from  the  leiTee  i  and  the  only  motive 
of  the  leflee's  parting  with  the  old  eftate  was 
to  get  a  new  one. 

Oa  fhe  other  f^de  it  Was  urged,  that  before  vide « Rayim 
the  ftatute  27  H*  8.  c.  10.  if  A.  made  a 
feoffment,  levied  a  fincj  or  fuffered  a  reco- 
v^y,  withoyt  a  ufe  declared,  and  without  any 
coi^idcratioo,  the  feoiFee,  conufee,  and  re- 
cov^eror  ft^od  feiicd  of  the  faid  lands  to  the 
ufe  ipif  A.     That  .fiace  the  ftatyte  of  Hen.  8. 
the  \isff  as  .to  this  matter  is  not  altered :  for 
the  faid  i^a^tute  only  intended  to  execute  the 
ule  to  the  po0efllon,  and  by  that  means  to 
defbrpy  the  ufe  5   but  it  did  not  intend  to 
inake  any  other  thiog^afs  by  the  convey- 
ance th^n  that,  which  pafled  before :  that 
there  was  the  fame  reafbn   that    the   uie 
,  Ihould  not  pais  in  a  rekafe  without  any  de- 
clars^tion,  or  exprefs  declaration^    as  in  a 
feoffment,  fine,  and  recovery  j  becaufe  the  ufr 

li  a  and 
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7  Moi.  7i«       and  eftate  are  diftinlty  and  though  the  eftate 

pafles^  yet  the  ufe  does  not,  without  a  confi* 
deration  6r  cxprefs  linfiitation  of  it ;  and  they 
are  as  much  diftin£b  things  in  a  releafe  as  in 
any  other  conveyance:  and  the  precedents 
are,  that  when  a  releafe  is  pleaded,  there  al- 
ways mention  is  made  of  a  conlideration  or 
cxprelsufe,  2  Saund.  11.  277.  2  Vent.  120. 
Co.  £nt«  264.  220.  474* 

%^ideftL.B^7ixu       To  the  objcdion,  that  this  releafe  enured 

by  way  of  enlargement  of  the  Icafe  for  a  year, 
and  therefore  would  participate  of  the  coofi- 
deration  of  it,  and  that  the  leafe  and  releafe 
made  but  one  conveyance,  it  was  an{wered, 
that  thou!Q;h  the  leafe  and  releafe  made  but 
-  one  conveyance  as  to  the  pafling.of  the  fee, 
yet  they  were  in  truth  diftinS  conveyances, 
and  had  different  operations,  the  one  by  the 
ftatute  of  ufes,  and  the  other  by  the  common 
law :  that  as  to  what  is  faid,  that  the  releafe 
enures  by  way  of  enlargement  of  the  eftate  of 
the  leflee,  it  is  true,  tha*  it  gives  him  a 
greater  eftate  than  he  had  before,  but  that 
notwithftanding  it  dcftroyed  the  eftate  for 
years  by  merger ;  and  it  cannot  participate 
of  die  confideration  contained  in  the  kafe^ 
which  is  perfedUy  diftinft^ 

However^ 
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However,  Holt,  C.  J.  without  conGdcring 
the  operation  of  the  conveyance,  and  admit-  Vid«aSaik.67t, 
ting  that  there  might  be  a  refulting  ufe  on  it, 
held,  that  the  manner  of  pleading  the  releaie 
as  above,  to  the  releaiee,  was  good;  and 
that  if  a  feoffment  be  pleaded '  in  the  fame 
manner,  without  (hewing  the  ufe  or  confidcr- 
ation,  with  an  averment  virtute  cujus  the 
feoffee  was  feifed,  the  ufe  fhall  be  intended 
to  be  to  the  feoffee :  that  that  was  the  form 
of  pleading  brfore  the  ftatute,  and  the  (latute 
has  not  altered,  but  rather  confirmed  this  vidtfupra^i^*, 
manner  of  pleading. 


•  I 


Notwitbftanding   the    ingenious  remarks 
made  by  the  counfel  for  the  defendant  in  the 
above  cafe,  viz.  that  the  extinguifhment  or 
deftruftion  of  tlie  cftate  of  the  bargsunee  was 
a  fufficient  confideration  to  carry  the  ufe  to 
the  r^leafee,  when  no  declaration  or  pecuniae 
ry  confideration  appeared  in  the  releafc,  and 
at  all  events,  that  the  rclcafe  participated  of 
the  confideration  in  the  bargain  and*  fale  for 
a  year,  yet  I  am  inclined  to  think,  that  there 
may  well  be  a  refulting  ufe  in  fee  upon  this 
conveyance,  pardy  on  account  of  the  reafons 
given  in  a  former  place,  but  principally  from  supni,95 1096 
the  learned  arguments  of  the  plaintiff's  coun- 

113  fcl 
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fel  in  the  farhe  cafe.  Indeed  I  believe  it  to 
be  pretty  generally  underftood  by  'tfie  gen-, 
tlemen  of  the  profeflion,  that  if  a  releiife  is 
made  in  fee  without  any  confideratibn  or  ti- 
prefs  declaration  of  the  ufe,  it  wiU  rdflilt  to  the 
rcleafor,  and  of  courfe  be  executed  by  the 
ftatute.  Lord  Hardwicke,  in  the  cafe  of 
-Jam.  cha.rcp.  j^oyd  v.  SpiUet ',  confidered  the  conveyance 
2  Atk.  148.       j^y  j^^^^  ^^j  releafe  in  exaftly  the  fame  light 

^  that  by  feoffment  with  refpedl  to  a  refulting 
ufe ;  and  though  he  held,  that  either  an  cx- 
prefs  declaration,  or  confideratioh  however 
trifling,  would-  carry  a  ufe  to  the  feleafcc, 
yet  the  whole  tenor  of  his  argument  gives  us 
reafon  to  believe,  that  he  took  it  to  be  a  fet^ 
tied  point,  that,  withoiit  the  one  or  the  other, 
the  ufe  would  refult  to  the  releafor* 

Powel,  in  the  above  cafe  of  Shortridge  v, 
Lamplugh,  doubted  whether  there  could  be 
a  refulting  ufe  in  fee  upon  a  leafe  ind  releafe, 
^nd  put  this  cafcj  if  a  leafe  be  made  ior  foftj 
years,  and  a  releafe  thereupon,  without  confi- 
'  deration  or  declaration  of  any  ufe,  furely,  fays 
he,  it  cannot  be  intended  to  the  ufe  of  the /^ 
or  releajory  for  the  very  extinguifliment  of  the 

• 

cftate  of  the  IcfTee  is  a  good  confideraaon. 

With  refpeft  to  this  cafe,  I  can  eafiiy  ^^ 

licvci 
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lievei  that  the  extinguUhment  of  an  eftatd 
(or  forty  years  is  a  good  conlideration  to  car- 
ry the  ufe  to  the  releaiee:  but  furely  the 
reafons  of  that  cafe  cannot  apply  to  the  ex-* 
tinguiflunent  of  an  eftate  for  Jix  months  or  a 
yeoTy  which  eftate  is  purpjily  created  in  or- 
der to  receive  a  releafe  of  the  inheritance, 
and  thereby  to  transfer  a  feifin  in  fee  to  the 
releafee>  to  fcrve  either  exprefs  or  implied  ufes, 
and  to  make  the  eftate  of  the  releaiee  (like 
that  of  a  feoffee)  a  mere  ihftruoient  to  ferve 
the  uTes. 

I  muft  here  obferve,  that  both  Holt  and 
Powd  agreed,  that  if  a  fartiadar  ufe  were 
limited  on  the  releafe,  the  reft  ,of  the  ufe 
would  refult  back';  which  ihews  us,  thatj  17 Mod. 773 
if  we  even  admit,  that  there  cannot  be  a  re- 
fulting  ufe  in  fee  upon  aleafe  and  releafe,  that 
there  may,  nctfwithftanding,  be  fuch  an  one 
of  a  Uffer  dlatc,  and  therefore,  at  all  events, 
we  ihould  be  careful  in  the  declaration  of  the 
wboU  of  the  ufe.  Now,  if  lands  arp  conveyed 
to  A.  in  fee,  by  leafe  and  releal'e,  to  the  ufe 
of  B.  for  life,  it  may  be  alked,  why  fhould 
tlie  refidue  of  the  ufe,  after  the  limitation  of 
it  to  B.  for  life,  rcftilt  to  the  releafor,  if  the 
confidcration  in  the  firft  inftance  would  not 

1  i  4  admit 
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admit  of  its  refulting  without  fuch  limha* 

tion?     However,  by  the  better  opinion^  it 

feems  that  there  may  be  a  refulting  u(e  after 

the  limitation  of  a  particular  eftate,  akhou^ 

there  be  fuch  a  confideration  in  the  deed  as 

would  prevent  a  refulting  ufc  without  fuch 

limitation,  becaufe  it  is  the  intent  of  the  par- 

▼  Supi^t,  I3S  to  ties  which  direfts  the  ufe  in  fuch  cafes  \ 
138. 

^  Lilly  con.a33,       Wc  find  it  laid  down  by  ibme  authors  *  as 
I  Wood  con.      2l  fixed  Hilc,  that  if  there  be  np  confideration 

or  exprefs  declaration  in  a  releafe,  the  ufe 
will  refult  to  the  releafor :  but  however  juft 
(and  r  really  take  it  to  be  fb)  this  pofidon 
may  be,  yet,  as  the  writers  who  aflert  it  do 
not  cite  any  authority  iov  its  fupport,  I  muft 
only  offer  it  as  an  opinion^  and  not  as  an  m-- 
tbority. 

Though  a  leafe  and  releafe  by  a  perioH) 
who  is  feifed  in  fee,  has  the  fame  operation 
as  a  feoffment  in  transferring  a  feifin  in  fee 
to  the  grantee,  which  feifin  is  fuch  as  will 
ferveufes  declared  to  different  perfbns,  and 
made  to  arife  at  various  times  and  manners, 
yet  it  has  not  the  fame  or  fo  forcible  a  power 
as  a  feoffment  with  livery  in  creadng  eftates 
fy  wrongs  or  in  palling  a  greater  cftatc  than 
9  *e 
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the  grantor  is  in  pofleflion  of  or  entitled  to. 
Thus,  a  leafe  and  releafe  cannot  create  a  dif- 
Jiifin.  Indeed,  this  quality  of  creating  a  diflei- 
fin  is,  as  we  have  feen  before  ',  peculiarly  an-  « Supra,  305, 
nexed  to  the  conveyance  of  feoffment,  on  ac« 
count  of  the  very  powerful  operation  of  the 
livery.  , 

This  conveyance  by  leafe  and  rekale  (I 
mean  particularly  the  releafe)  operates  by 
previoufly  transferring  the  lawful  or  rigbiful 
pofleilion  of  the  releafor :  therefore  we  may 
apply  in  this  place,  with  refpedk  to  its  force 
and  operation  in  conveying  eftates,  what 
has  been  faid  in  another  place  concerning  a 
bargain  and  (ale  in  producing  a  difcontinuance. 
It  was  before  oblerved  ^,  that  no  alienation,  r  supn, 

11*  111*  r  t*  •**  '  ButL  note  i« 

which  IS  not  made  by  livery  of  leifin,  or  co.  LUt.  330.  • 
what  is  equivalent  to  it,  can  work  a  difcon- 
tinuance.  Now,  the  acknowledging  a  fine  of 
record,  and  the  judgment  to  recover  in  a 
cooimon  recovery,  are  fuppofed  to  befequal  to 
the  notoriety  of  the  livery.  But  a  leafe  and 
releafe  is  not  attended  with  any  of  thefe  cir- 
cumflances  :  its  very  name  tells  us,  that  the 
releafor  can  only  grant  or  releafe  that,  which 
he  lawfujly  is  entitled  tg :  for  the  releafor 

can 
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iitt.  f.  600.       cSJi^ovlj  reUafe  aU  his  o^^n  rigit  and  inierejf^ 

but  cannot  that  of  another  peribn.  There* 
fore^  if  a  tenant  in  tail  leafes  or  bargains  and 
fells  to  J.  S.  for  the  term  of  a  j^ear  or  yeais» 
and  then  releafes  to  J.  S.  all  his  right  and 
intereft  in  thole  lands^  kabendum  to  J.  S.  axxl 
bis  heirs  for  ever  j  this  releafe  can  work  no 
difcontinuance>  but  after  the  death  of  the  te- 
nant in  tail  his  iQue  may  enter,  becaule  he 
could  have  no  right  to  grant  or  rdeafe  their 

•Litt.f. 606.      intereft*.      According  to  the  doffcrine   of 

C9S.  6o8« 

*2Saik.6i9.     Holt,  C.  J.  in  Machil  v.  Clark  %  it  ieemsj 

that  the  releaiee  would  in  fuch  a  cafe  have  a 

iafe  fee,  not  determined  nor  determinable 

till  the  entry  of  the  iflue :  and  of  courfe  his 

i»  3  Co.  84.  )>.     wife  would  be  entitled  to  dower  \  and  he 

ss^^b!        *     would  be  difpunilhable  for  waile  %     How- 

Plowd.  557.  .^  .  ., 

c  10  Co.  98,  A.    ever,  if  a  tenant  ui  tail  annexes  a  warranfy 
"^''^  to  his  releafe,  that  releafe  and  warranty  will 

A  Litt.  f.  6oi.      produce  a  difcontinuance  of  the  eftate  t^  ^ 

Here  too  we  muft  diftinguifh  between  a 
releafe,  which  operates  by  milter  le  droit,  and 
a  releafe  by  way  of  enlargement.  The  latter, 
we  perceive,  can  neither  produce  a  &£e^ 
nor  a  difcontinuance  i  but,  with  reipeft  to  the 
former,  if  a  man  feifed  in  fee  be  diflcifed, 

»n4 
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and  rdeafes  to  the  difleifor  aH  his  right  in  the 
Jinds  fo  diflcifed,  this  rcleafc  operates  by 
fnitter  k  droH^  and  confipletes  the  tide  of  the 
rcleafee*;  for  in  this  cafe  t\it  ppffion  is  in  «Litt,C46« 
ihe  relcafee,  and  the  right  to  the  fee  in  the 
releafor ;  and  the  union  of  the  right  to  the 
poffeffion  gives  the  releafee  a  rightful  cftatc 
inftcad  of  the  wr0igfid  one,  which  he  had  be- 
fore the  rcleafc ;  and  in  this  cafe  the  noto- 
riety of  the  diflcifin  is  equivalent  to  the  li- 

mn*r%r  r  ^  Bud.  note  f » 

^V    '  Co.Ut$.  2%o.9» 

As  a  leafe  and  rcleafe  only  operates  upon 
what  the  releafor  may  lawfully  part  with,  it 
follows,  that  it  cannot,  when  made  by  a  te- 
nant for  Kfe,  pa(s  or  dcftroy  any  contingent 
eftates  limited  after  his  eftate  for  life.  There- 
fore, if  A.  be  tenant  for  life,  with  remainder 
to  his  firft  and  other  fons,  and  before  the  birth 
of  any  fon  A.  conveys  by  leafe  and  releafe 
to  J,  S,  in  fee,  this  conveyance,  though  made 
in  fee,  cannot  dcftroy  or  divert  any  of  the  re- 
mainders in  contingency  j  for  it  only  trans- 
fers an  eftate  for  life  to  the  releafee,  which 
eftate  is  capable  of  fopporting  the  contingent 
limitations  K  So  too,  if  a  tenant  for  life,  with  « 3  Wiif.i4J» 
a  power  in  grofs  annexed  to  his  eftate,  as  a 
power  to  make  a  jointure  on  an  after-taken 

wife. 
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wife,  or  a  power  to  make  leafes  to  commeoce 
after  his  death,  conveys  by  leaie  and  ideaie 
infee^  it  does  not  dcftxoy  the  power ;  for  b|r 
the  conveyance  only  bis  eftate  for  life  pafled, 
and  the  execution  of  the;  power  does  not  £dl 
k  sopra,  »9i>     witlun  the  compais  of  the  life  eftate  ^. 

From  the  fame  jwinciple  we  may  likewife 
conclude,  that  if  a  tenant  for  life  executes  a 
leafe  and  releafe  to  B.  infeey  that  a£t  does  not 
incur  a  forfeiture  of  his  life  interefl :  for  a  re- 
mainder-man or  reverfioner  cannot  enter  for 
a  forfeiture,  unlefs  the  tenant,  by  a  tortious 
aft,  enlarges  Ws  particular  ellate :  Now,  by 
thp  leafe  and  releafe,  nothing  but  an  eftajte 
for  life  palTes,  which  he  lawfully  may  trans- 
fer. 

The  conveyaace  by  leafe  and  releafe  has 
been  found  more  convenient  than  that  of 
feoffment,  becaufe,  to  perfeft  a  fcofitnent, 
there  fhould  be  an  aftual  entry  by  the  feoflfce, 
whereas  the  pofTeffion  is  executed  in  the  re- 
leafee  by  the  operation  of  the  flatute  of  ufes, 
without  the  ncceffity  of  making  fuch  aftual 
entry.  So  too,  upon  exchanges^  the  parties 
have  no  freehold  in  deed  or  in  law  in  them, 
vnlefs  they  execute  the  fame  by  mtryy  and 

thcrcfbcc. 
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diere&rej  if  one  of  the  parties  die  before  iht 

exchange  is  completed  by  fuch  entry,  the 

exchange  is  entirely  void*.     But  if  fuch  ex-  *  Co.Litt.|o.%. 

change  be  made  by  a  leafe  and  releafe,  the 

trouble  and  inconvenience  of  an  a£tual  entry 

is  avoided,  for  the  fl:atute  executes  the  pof- 

feflion,  and  all  the  incidents  to  an  exchange 

at  the\:onunon  law  are  preferved  \  k  Baa.  note  t» 

Co.  Litt.  under 


I  fliall  prefent  the  reader  widi  the  form  of  a 
conveyance  by  leafe  and  releafe  to  a  pur- 
chafer,  and  his  truftee,  to  bar  the  wife  of  the 
purchafer  of  her  dower« 


foL  276. 2. 


The  Bargain  and  SaUy  or  Leafe  for  a  Tear. 


^^%^  3ltltientnte^  made,  Sec.  between 
George  Grofs,  of  in  the  county 

of  Middlefex,  efquire,  of  the  one  p^rt ;  and 
Henry  Howard,  of  gendeman> 

and  John  James,  of  the  fame  place,  linen-dra- 
per, of  the  other  part ;  Witmffetl^,  That  the 
laid  G.  Grofs,  in  confideradon  of  five  ffaillings 
of  lawful  money  of  Great  Britain,  to  him  in 
hand  paid  by  the  faid  H.  Howard  and  John 
James,  at  or  before  the  enfealing  and  delivery 
of  thefe  preients(die  receipt  whereof  ia  liere-i» 
by  acknowledged)  and  for  other  good  c^^ufes 

and 
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smd  valuable  confidersltions  the  Gad  G.  Grois 
hereunto  moving^  j^Btj^  bargained  and  fbld^ 
and  by  thefe  prefents  Dotg  bargain  and  feU 
unto  the  faid  H.  Howard  and  J.  James, 
their  executors,  adminiftrators,  and  afi^gns, 
all  thofe  the  iaid  nneffiiages  or  tenements, 
lands,   and  hereditaments   (here  the  parcels 
Jhould  he  defcrtbed^  as  in  the  release)  together 
with  all  and  fingular  the  mefluages,  houfes, 
out-hoofes,  edifices,  buildings,  t^ras,  dove- 
houfes,    ilables,    yards,    gardens,    orchards, 
lights,  eafements,  waysr^  waters,  watercourles, 
commons,  commodities,   privileges,  emolu- 
ments, advantages,  hereditaments,  and  appur- 
tenances whatfoever,  to  the  faid  oieffiiages 
or  tenements,  lands,  hereditanments,  and  pre« 
miffes,  belonging  or  in  any  wife  appertaining, 
or  accepted,  reputed,  taken,  or  known,  as 
part,  parcel,  or  member  thereof  or  belonging 
to  the  fame,  or  any  part  thereof,  and  the  re- 
verfion   and   reverfions,  remainder  and   re- 
mainders, rents,  ifTues,  and  profits  of  the  faid 
premifTes,  and  of  every  part  thereof^  Co  j^ate 
Ht^  to  l^olft  the  faki  nneflui^es,  la^s,  tene- 
ments, hereditaments,  and  all  and  fuigular 
other  the  premifies  hereinbq^re  mendooedj 
or  intended  to  be  hereby  bargained  xuid  (old, 
and  every  part  and  parcel  thereof  with  their 
and  every  of  their  rights,  members^  and  ap» 
purtenances,  unto  the  faid  H.  Howan)  and 
J.  James,  their    executors,  adminiftrators, 
and  alBgns,  from  the  day  next  before  the  day 
of  the  date  of  thefe  prefents,  for  and  duong^ 
and  unto  the  fiill  end  and  term  df  one  whole 
year  from  thence  jaeatf  eo&iings  andiutfy  to  be 

complete 
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complete  and  ended;  yielding  and  paying 
therefore  the  yeai4y  rent  of  one  pepper-corn 
'at  the  expiration  of  the  faid  term,  if  the  fanic 
fhall  be  la^rfliUy  dennanded,  to  the  inteac 
and  purpofe  that  by  virtue  of  thefe  prefents, 
and  of  the  ftatute  for  transferring  ufes  into 
pofleilion,  the  faid  H.  Howard  and  J.  James 
may  be  in  the  a6hial  pofieflion  of  die  fanric 
premifleS)  and-  thereby  be  enabled  to  accept 
and  take  a  grant  and  releafe  of  the  freehold, 
reveriionj  and  inheritance  of  the  fame  pm- 
mifles,  and  of  every  part  and  parcel  thereof,  ta 
the  laid  H.  Howard  and  J.  Jannes,  their 
heirs  and  afligns,  to  the  ufes,  and  upon  the 
trufts  thereof  to  be  declared  by  another  in- 
denture of  three  parts,,  already  prepared,  and 
intended  to  be  dated  die  day  next  after  the 
day  of  die  date  hereof.  In  witnels  whereof 
the  parries  hereto  their  hands  and  ieab  have 
let,  the  day  and  year  firft  above  written* 


fbe  Rekafe  in  fee. 

%flXi  Htdkmttire  of  three  parts,  made  the 

day  of  (to  be  dated  the  day  after  the 

day  ^f  the  date  ef  the  bargain  and /ale  fir  a 

yearj)  &c.  &c.    Bettotm  George  Grofs,  of 

in  the  county  of  Middlefex, 
efquire,  of  the  firft  part ;  Henry  Howard,  of 

in  the  aforefaid  county,  gende- 
man,  of  the  fecond  part ;  and  John  James, 
of  the  fame  place,  linen-draper  (a.  truftec 
nominated  by  and  on  the  behalf  of  the  faid 
H.  Howard)  of  the  third  part.  WBimtVt 
a  the 
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the  faid   tl.  Howard  hath   contrafi-ed   and 
agreed  with  the  faid  G,  Grof?  for  the   « Sa- 
lute purchafe  of  the  mefluages  or  tcne-:        >, 
lands,  and  hereditaments  hereinafter  me:-, 
cd  to  be  hereby  granted  and  releafcd  for  tnc 
fum  of  £.  3000,  of  lawful  money  of  Great 

Britain:  /|ioto  t|^t0  Itttenture  tettttrflTeri^j 

That  in  purfuance  of  the  faid  recited  agree- 
ment, and  in   confideration  of  the  fum  of 
Confideration.    £^  3000,  of  lawful  money  of  Great  Britain; 

to  the  faid  G.  Grofs  in  hand  well  and  truly 
paid,  by  the  faid  H.  Howard,  at  or  before 
the  feahng  and  delivery  of  thefe  prefents,  the 
payment  and  receipt  of  which  faid  lum  of 
£.  3000  (being  in  full  for  the  abfolute  pur- 
cHaie  of  the  faid  mefluages  or  tetiement5> 
and  hereditaments  hereinafter  mentioned,  and 
hereinafter  granted  and  releafed,  or  expreflcd 
or  intended  fo  to  be)  he  the  faid  George 
Grofs  doth  hereby  acknowledge,  and  thereof, 
and  from  the  fame,  and  of  and  from  every 
part  thereof^  doth  acquit,  releafe,  and  dif- 
charge  the  faid  H.  Howard,  his  heirs,  exe- 
cutors, adminiftrators,  and  affigns,  and  every 
•  Vide  fopra,     of  them,  for  ever,  by  thefe  prefents  * ;  and 
376^  refj^ea-^^  ^jg^  f^j.  j^j  jj^  confidcration  of  five  (hiMings 

thi  confidcra-     of  likc  lawfol  moncy,  (A)  at  the  fame  time 

tioci  money.  |.^ 


(A)  It  is  ufual  to  make  a  truftee  pay  five 
or  ten  fliillings,  or  the  like,  which  confidera^ 
don,  without  any  particular  declaration  of  die 
ufc,  would  of  itfclf  carry  it  to  him :  however, 

if 
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to  the  faid  George  Grofs  in  hand  paid  by 
the  faid  J.  James  (the  receipt  whereof  is 
hereby  acknowledged)  he  the  faid  G.  Grofs 
at  the  requeft,  and  by  the  direftion  and  ap- 
pointment of  the  faid  H.  Howard  (teftififed  by 
his  being  a  party  to,  and  fealing  and  deliver- 
ing iJiefe  prefents) 'iftatft  granted,  bargained,  Grant  and  re* 
fold,  aliened,  releafed,  and  confirmed,  (B)  ^**^** 
and  by  thefe  prefents  Botft  grant,  bargain, 
fell,  alien,  releafe,  and  confirm  unto  the  faid 
H.  Howard  and  J.  James  (in  their  aftual 
pofleflion  now  being,  by  virtue  of  a  bargain 
and  fale  to  thenri  thereof  made  by  the  faid 


if  the  ufe  is  exprelsly  limited  to  him  after  flic  • 
baiendum,  then  there  is  no  neceflity  for  any 
further   confideration,  as  we  have  already 
fecn, 

(B)  The   moft   proper,    and  fignificant 
words,  for  a  releafe,  are  remife^  releafe,  and 
quit  claim,  and  arc  ufed  by  Litdeton " :  how-  *  ^»"*  ^«  445* 
ever,  there  arc  other  words,  which  will  an- 
fwcr  the  purpofe  of  a  releafe  \     Therefore  a  ^co.Litt.a64.b, 
releafe  may  operate  by  the  words  grant,  bar^ 
gain.  Jell,  ajfign,  and  confirm,  without  either 
the  words  remije,  releafe,  or  quit .  claim  ^     In-  « i  vent.  78. 
deed  the  word  grant  alone  may  amount  to  a  s.  c^  "  ^  ' 
feoffinent,  grant,  gift,  leafe,  releafe,  confir- 
mation, or  furrcndcr  **.  4  co.i.itt.3oi.v. 

K  k  G.  Grofs 


Mentton  of  the 
bargain  and  fale 
for  aytear. 


^  Vide  fupra, 

355»35^-454- 
refpe£ttng  fucb 

things  as  are 

fkppurteaant; 


•  5«f>ra>  455* 


G.  Sfdfe'for  the  term  of  one  whole  year,  in 
confidcration  of  five  (hillings  to  him  paid  by 
the  faid  H.  Howard  and  J.  James,  in  and 
by  one  indenture,  bearing  date  the  day  taxc 
before  the  day  of  the  date  hereof,  and  by: 
ibrce  of  the  Itatute  made  for  transferring  ufcs 
into  pofleflion)  and  to  their  heirs  and  afiigos^ 
all  thofe  the  faid  mefiuages,  lands,  &,c.  (here 
the  far  eels  Jhould  be  particularizedj  together 
with  all  the  out-houfes,  edifices,  buildings, 
barns,  dove-houfes,  ftables,  yards,  gardens, 
orchards,    lights,  eafements,    ways,  waters, 
watercourfesj  commons,  commodities,  pri- 
vileges! emoluments,   advantages,  here£ta- 
mentsj  and  appurtenances  **  whatfoever,  to 
the  faid  meflUages  or  tenements,  lands,  here- 
ditaments, and  premifTes  belonging,  or  in  aqjr 
wife    appertaining,    of    accepted,    reputed, 
taken>  or  known  as  part,  parcel^  or  member 
thereof^  or  of  any  part  thereof,  and  the  rc- 
verfion   and  reverfions,  remainder  and  re- 
mainders *",  yearly  and  other  rents,  iflues,  and 
profits  of  all  and  fingular  the  faid  premifles^ 
and  alfo  all  the  eitate,  right,  tide,  intereft, 
ufe,  truft,  property,  pofleffion,  benefit,  claim, 
and  demand  whatfoever,  both  at  law  and  in 
equity,  of  him  the  faid  G.  Grofi,  of,  in,  to, 
or  out  of  the  faid  mefiuages  or  tenements, 
lands,  hereditaments,  and  premiflcs  hereby 
granted  and  releafed,  or  exprefled  and  in- 
tended fo  to  be,  and  every  of  them^  together 
with  true  and  attefled  copies  of  all  deeds, 
evidences,  and  wridnga^  comprized  or'  men- 
tioned in  the  fchedule  hereunder  written,  tbe 
firit  of  fuch  copies  to  be  nuuk>  writccn*  ^jod 

delivered 
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delivered  by  and  at  die  cofts  and  charges  of 
the  faid  G.  Grofsj  but  the  fecond  and  all 
future  copies  thereof  to  be  made,  written,  or 
taken  at  the  reafonable  requeft,  cofts,  and 
charges  of  the  faid  H.  Howard,  his  heirs  or 
afligns ;  Co  fialie  attll  to  goltl  the  faid  mef-  HtbM^um* 
fuages  or  tenements,  lands,  hereditaments, 
and  premiflfes  hereby  granted  and  relcafed,  or 
mentioned  and  intended  fo  to  be,  and  every 
part  thereof,  with  the  appurtenances,  unto  the 
faid  H.  Howard  and  J.  James,  their  heirs 
and  afligns,  (C)  to  the  ufes,  and  to  and  for 

the 


(C)  It  is  abfolutely  necefTary  to  limit  and 
afcertain  the  eftate,  which  the  releafee  is  in« 
tended  to  take  ^  for  a  releafe  in  this  refpeft 
has  the  fame  conftruAion  as  a  feoflfment: 
therefore,  if  A.  bargains  and  felli  to  J.  S. 
for  a  year,  and  (hen  releafes  to  him,  without 
expreiling'  the  releafe  to  be  to  him  and  bis 
beirs,  or  the  heirs  of  his  body^  &c.  J.  S.  can 
in  this  cafe  only  take  an  efi^te  for  life,  for 
want  of  fufficient  words  to  convey  to  him 
the  inheritance  %  •  iit.  f.  4^^ 

It  may  not  be  unacceptable  in  this  place 
to  offer  a  few  obfervations  on  the  difierent 
powers  of  the  premifos  and  the  babendum^ 
when  both  limit  diflind  eftates^  and  in  fuch 

K  k  2  limitation  ^ 
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the  intents  ind  purpofes,  and  upon  the  truffs 
hereinafter  exprcffcd  and  declared   of  and 

concerning 


limitation  are  both  repugnant  to  and  incon- 
fiftent  widi  each  other.  The  limitation  of 
the  eftate  of  the  grantee  ihould  be  the  fame 
in  the  premjfes  as  in  the  habendum ;  and  it  is 
the  deviation  from  this  rule,  which  has  given 
.rife  to  many  nice  diftinftions  refpcfting  their 
different  operations.  I  fhall  therefore  endea- 
vour to  point  out  a  few  rules,  which  we  muft 
obferve  in  thofe  cafes,  where  the  premifcs 
and  the  habendum  differ  m  the  limitation  of 

the  eftate  of  the  grantee. 

» 

Firft,  then,  it  may  be  deemed  an  eftabliflied 
rule,  that  where  there  is  no  eftate  exprefled 
in  the  fremijes  (in  which  cafe  the  law  will 
adjudge  the  grantee  to  have  an  eftate  for  life 
hy  implication)  and  there  is  an  exprefs  eftate 
limited  by  the  habendum^  there  the  habendum 
fliall  controul  the  implied  eftate  created  by 
^Co,Litt.i83.i.  the  premifes^.     Thus  if  lands  or  rent  arc 

granted  to  J.  S.  gtnttzWy^baiindum  to  him 
for  years,  or  at  will  j  here  by  the  premifes 
J.  S.  takes  an  implied  eftate  for  life^  but  the 
habendum  abridges  it  into  an  exprefs  eftate 

for 
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concerning  the  fame;  that  is  to  fay^to  tj^l 
tif e  of  fuch  perfon  or  perfons^  for  fuch  eftace 

and 


for  years,  or  at  will  *.     In  fuch  a  cafe,  if  the  f  s  Co.  154.  h. 

habendum  is  void  (and  therefore  no  habendum) 

yet  the  implied  cftate  for  life  created  by  the 

premifes  Ihall  not  hold  good  againft  the  ex^ 

prefs  eftate  made  by  the  habendum^  though 

fuch  exprejs  eftate  be  altogether  null  and  in-  - 

efFedual.    Therefore,  if  lands  arc  given  to 

A.  generally  by  the  premifes^  habendum  after 

the  death  of  the  grantor  to  A.  in  fee,  in  tail» 

or  for  life,  in  this  cafe  the  whole  deed  is 

void,  for  there  can  be  no  eftate  of  freehold 

made  to  commence  infuturo^  and  the  implied 

eftate  for  life  in  the  premifes  cannot  make  it 

a  grant  to  begin  prefcndy  in  pofleffion**,  cro^Eiil^  i*"  **' 

But  then  if  there  is  an  exprefs  eftate  limited  ^ss-  ^ 

*    ^  Cro.  Jac.  376. 

to  A.  for  life,  or  in  fee  by  the  premifes^  ha- 
bendum after  the  death  of  the  grantor  to  A, 
for  life  or  in  fee,  in  this  cafe  the  habendum  is 
void,  and  A*  ihall  take  a  prefen;  eftate  by 
the  premifes  \  1 3  Lav.  339, 

Carter  v. 
Mac'.gwicl^ 

So  it  is  a  rule,  that  where  there  is  an  ex-  V^\Z  4."*^  *^ 
^ejs  eftate  limited  in  the  premifes^  and  ajj  M^V/igi.pi. 
eftate  is  created  by  the  habendum  in  abridg-   "36. 

K  k  3  ment 
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Und  cftatcs,  intcreft  and  intcrcto,  and  to  and 
for  fuch  intents  and  purpofcs,  and  in  fuch 


manner 


mcnt  of,  inconfiftcnt  with,  and  repugnant  to 

the  cftate  limited  in  the  prmifcs^  in  fuch  cafe 

the  premifes  fhall  be  good,  ahd  die  habendum 

void.     Thus  if  a  man  conveys  lands  to  J,  S* 

and  his  heirs,  habendum  to  him  for  life,  here 

J.  S,  has  an  cftate  infeehj  the  premises,  and 

k  %  Co.  3«.  b.     the  habendum  is  entirely  void  ^.    So  too  if 

o.  H*  a.       ^  j^^  grants  and  affigns  all  of  his  term  to  A, 

habendum  to  him  after  the  death  of  the 

grantor ;  in  this  cafe  the  habendum  is  wholly 

void,  and  the  grantee  fiiall  have  th^  term 

*  prer»  »7»-  a-    immediately  * :  for  when  the  grantor  difpofes 

«ob.  ,71,        Qf  ^i  iiis  term  exprefsly  in  the  premifes,  he 

manifefts  an  intention  of  not  referving  any 
part  of  it  to  himfelf,  which  intention  could 
not  be  elFcfted,  if  the  grantee's  intereft  was  to 
take  place  after  the  death  of  the  grantor. 

However,  we  are  to  obferve,  with  reipeft 
to  this  laft  rule,  that  whenever  a  ceremony 
or  formality  is  requifite  to  the  perfection  01 
the  eftate,  limited  in  the  premifes  beftdes  the 
delivery  of  the  deed  (fuch  as  livery  of  fcifin), 
gnd  no  other  ceremony  is  necef&ry  to  com- 

plcto 
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manner  and  form,  as  he  the  faid  H.  Howardj 
by  any  deed  or  deeds,  inftrument  or  inftru* 
ments  in  writing,  to  be  fealed  and  delivered 
by  him  in  prefence  of^  and  attefled  by  two 

or 


plete  the   eftate  limited  by  the  habendum 
dian  the  mere  delivery  of  the  deed,  in  all 
fiich  cafes  the  habendum  ihall  Hand,  and  the 
premifes  be  void.     Thus  if  A.  grants  an 
eftate  to  B.  and  bis  beirs,  habendum  to  B. 
for  years,  here  the  habendum  ihall  abridge 
the  eftate  in  fee  given  by  the  premifes  into 
an  t^tc  for  years  *.     The  reafbn  of  this  con-  ■  iCQii4*> 
ftru&ion  is,  becaufe  by  the  delivery  of  the 
deed  the  eftate  for  years  limited  by  the  hz^ 
bendum  is  perfe£ted ;  whereas  there  is  ano- 
ther procefe  (viz.  livery  of  leifui)  required  to 
veft  the  eftate  of  freehold :  fo  that  when  E. 
has  the  eftate  for  years  once  vefted  in  hini, 
no  Jubfequent  ceremony  can  diveft  it  out  of 
him.     This  evidendy  depends  upon  the  ac- 
tual priority  of  the  delivery  of  the  deed  to  the 
livery  of  Jeijin:  for  if  after -the  deed  is  deli- 
vered, livery  of  feifm  isi  properly  made,  the 
livery  and  the  feoffment  will  be  reckoned  as 
one  entire  aft,  and  have  relation  to  the  deli-- 
very  of  the  deed,  as  beings  dl  executed  at  one 
and  the  fame  time ".    The  fame  conftruftion  » « co,  75. ». 

K  k  4  perhaps  ^  "^  ^'' 
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Qf  more  credible  witneiles,  or  by  his  lad 
will  ahd  tcftameot  4n  writbg,  or  any  wriu 
ipg  in  th^  nature   pf  and   purporting    to 

bo 


perhaps  may  be  placed  on  a  hargam  zxAJdU. 
Thus  if  A.  bargains  and  fells  to  B.  and  bis 
heirs,  habendum  to  him  for  years y  here  the  uje 
of  the  term  of  years  vefts  in  B.  by  the  mere 
delivery  of.  the  deed,  but  to  complete  the 
bargain  and  fale  of  the  freehold  another  cere^ 
fSupra,^54to  "lony  is  rcquifitc,.  viz.  an  inroImcnt\ 
^♦*'  Therefore  the  inroknent  in  this  cafe,  like 

livery  of  feifin  in  the  cafe  of  a  feofiinent» 
comes  too  late  to  dived  the  eftate  for  years 
veiled  in  B.  by  the  delivery  of  the  deed. 
But  the  reafons  of  this  conflruftion  do  no^ 
I  apprehend,  apply  to  the  conveyance  of 
leqfe  and  rekafs  -,  for  in  the  firft  place  the  part 
of  this  conveyance,  which  is  denominated  the 
relea/e,  is  not  properly  fuited  to  pafs  a  term 
of  years :  therefore  if  A.  leales  to  B.  for  one 
year,  and  then  rele^fes  to  him  for  ten  years> 
B.  will  indeed  have  an  cftate  for  eleven  years, 
but  then  his  prbr  eftace  for  one  year  is  not 
merged  or  confumed  by  the  acceflion  of  the 
greater  eftate  for.  ten  years,  but  during  the 
continuance  of  thc^one  year  |ie  holds  by  vir^ 
§  tuc 
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be  his  laft  will  and  teftatnent,  or  any  codicil 
thereto^  to  be  figQed^  fealed>  and  publilhed 

by 


tuc  of  the  firft  Icafe,  and  not  of  die  rdeafe  ' :  crLUL*7j.w 
whereas,  if  in  diis  cafe  A.  had  rdeafed  tbt  Jj^'^"^^ 


freehold  or  inheritance  to  B.  the  leflcr  cftate  'f^*®  •..^ 

tbeTy  cro*  Juiin' 

would  be  drowned  in  the  greatei'j  as  we  have  »73-  3<»>  s^i* 
already  noticed.    In  the  next  place»  if  a  man  s»«»  3«3« 
conveys  by  leafe  and  releafe  to  B.  in  fee^ 
habendum  to  lilmforyears^  here,  as  the  ^^  as 
well  as  the  term  of  years  may  veft  in  B.  by 
the  mere  delivery  of  the  deed  (for  by  this 
conveyance  the  ufe  and  pofleflion  veft  in  the 
|-eleafee  without  the  ceremony  either  oilvoerj 
pf  Jetfin^  or  inrolment)i  and  as  the  law  fays, 
fbat  every  ff-antjhaU  he  taken  moft  ftrongly 
againji  the  grantor,  B.  then  will  have  an 
eftate  in  fee  by  the  premifes,  and  the  bahendum 
will  be  void,  according  tp  the  rule  we  have 
been  juft:  obferving.     So  too  upon  the  fame 
principle,  if  one  grants  a  rent  in  ejfe^  or  a 
feignory  to  J.  S,  and  Us  beirsy  habendum  to 
him  ftnr  yearsy  or  for  Hfe^  although  in  this 
cafe  another  ceremony  was  requifite  befides  . 
the  delivery  of  the  deed,  viz.  aitommenty  yet 
9&  that  ceremony  was  as  neceflary  upon  the 
(It  pf  a  rent  ipejeyorz,  ieignory  to  create 

an 
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hf  hinij  ill  Ac  preience  o^  and  attefted  by 
three  or  more  credible 'wicneflfesj  (hall  diredj 

limits 


V 

an  eftate  for  years  or  for  life,  as  an  efiate  m 
fee^  the  MenJum  in  fuch  a  cafe  is  void  and 
1 2  Co.  14*  <•     repugnant,  and  the  premiies  Ihall  ftand  \ 

This  rule,  which  we  have  mentioned,  viz* 
that  where  the  habendum  b  repugnant  to,  or 
tnconfifient  with  the  exprefs  eftate  limited  in 
the  fremifesy  the  habendum  is  entirely  void, 
was  evidently  eftablifhed  in  favour  of  the 
granted)  and  to  the  difadVtotage  of  the  gran- 
tor.  Thus,  in  the  cafe  put  above,  where  an 
eftate  is  given  to  A.  and  bis  beirsy  babenditm 
to  himybr  life-y  m  this  cafe,  A.  havmg  an 
(hcprefs  eftate  in  fee-fimple  given  to  him  by 
die  premrfes,  the  grantor  is  not  permitted  to , 
take  away  that  eftate  by  the  babendtm^  which 
he  has  already  parted  with  bf  the  fremfes^ 
and  thereby  to  abridge  the  limitation  in  fee 
to  an  eftate  for  life.  But  the  reafbns  of  the 
id)0ve  rule  fail,  whenever  the  grantee's  ihtc- 
reft  is  enlarged  by  the  babendumy  even  where 
there  is  an  exprefs  eftate  limited  to  him  by 
the  fremifes.  Therefore  what  has  been  ad* 
ranced  concerning  this  rule  may  be  corre6ted 

with 
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limit)  or  appoint,  and  in  default  o(  and  until 
fuch  diredion^  liniitationi  or  aj^oiniment, 

ta 


with  this  obfervation,  that  the  batendum^  when 
it  is  inconfiftent  with,  and  repugnant  to  the 
premiTes,  can  never  abridge  an  exprefs  eftate 
given  by  the  latter  to  the  grantee,  whenever 
there  is  the  fame  ceremony  required  to  per* 
fed):  the  eftate  limited  in  the  premiies,  and 
that  created  by  the  habendum ;  but  that  thtf 
babendtm  may  ^large  the  eftate  limited  ia 
the  premifes  under  fimilar  circumftances^ 
Thus  if  an  eftate  is  granted  to  A.  for  Ixfi,  ha«* 
bendum  to  him  in  feiy  here  the  fame  fbr^ 
mality  being  requifite  to  create  both  eftates, 
the  habendum  (hall  enlarge  the  t&sitcfor  lifr 
into  an  eftate  in  fee  %  '  Cojjuaf^^ 

It  is  clear  alfb^  that  the  slbove  doftrine  in 
favour  of  the  grantee  depends  chiefly  upon 
the  inconfiftency  and  repugnancy  of  the  ba^ 
tendum.  Thus,  to  put  the  fame  cafe  again««« 
an  eftate  is  ^ven  to  A.  and  bis  beirs^  haben^ 
dum  to  him  far  life$  this  habendum  is  totally 
void,  and  A.  has  a  fee-fimple  by  the  pre-# 
mifes :  for  here  the  firft  eftate  b  an  eftate  df 
inberiitmce^  whilft  the  eftate  by  the  habendum 
2  ia 
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to  tSe  ttOe  of  the  faid  H.  Howard  and  J. 
Jamesj  and  the  heirs  and  afligns  of  the  laid 

J.  James 


is  only  an  eftate/(7r  life:  the  habendum  there- 
fore is  quite  inconfiftent  with^  and  repugnant 
to  the  premiles.  But  though  the  grantor  is 
not  allowed  entirely  to  alter  Ae  eftate  of  the 
graqtee^  yet  he  is  fufiered  to  qu^Jy  it,  if  there 
be  no  inconfiftency  in  lb  doing.  Therefore, 
if  a  man  grants  lands  to  another  and  his 
biirsy  habendum  to  him  and  the  heirs  of  bis 
hody^  in  iiich  a  cafe  the  habf  nd\im  qualifies 
the  premifes,  and  the  grantee  has  an  ejlate 
•cb.Lttt.ai. a,  /4f/  with  a  fee-fimple  caroe&ant  thereon': 
sed  contra,  as  to  for  the  word  hetTi  is  an  extenfive  word,  and 

the  fee  expec- 

taDt  theRot)»  .  may  relate  to  hcmjpedaly  as  well  as  gcfter^, 
aQo.']S4«b.     and  the  grantor  by  the  habendum  (ignifies 

what  heirs  he  intended  to  defcribe.  Upon 
the  fame  principle,  if  a  copveyance  is  xMdt 
to  A.  and  his  beirsy  habendum  to  him  during 
the  lives  of  B.  C.  and  D.  here  the  word  heirs 
in  the  premifes  is  as  applicable  to  a  dffcendi-^ 
He  eftate  of  freehold,  as  to  a  fee-Jimpk^  and 
/  therefore  the  habendum  expl^ns  the  pre- 

mifes, and  gives  the  grantee  an  eftate  of  free- 
hold defcendible  to  his  heirs  during  the  lives 
•T.joncs,4»     of  B,  C  J^nd  D,*     Sp'too  if  lands  ar? 

granted 
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J.  James  for  ever,  in  ttfxtt  neverthelefs,  as 
to  ^e  elbte  and  interefl  fb  hereby  limited  in 

uff 

granted  to  A«  and  the  beirs  of  bis  body,  haben- 
dum to  him  in  fee^  A.  has  by  the  premifes 
an  eftate  tail>  aifid  by  the  habendum  a  fe«- 
fimple  expeftant  thereon  %  f  s  Ca  154*  w 

The  babendum  is  fometimes  ufed  to  explain 
the  nature  of  the  eftates,  which  the  grantees 
arc  intended  to  take.  Thus  if  a  feoflFment 
be  made  to  A.  and  B.  of  twenty  acres,  habenr 
dum  as  to  the  one  moiety  to  A,  habendum 
as  to  the  other  moiety  to  B.  5  here  by  the 
premifes  A,  and  B.  have  a  joint  eftate,  and 
by  the  habendum  they  are  tenants  in  common, 
and  yet  the  habendum  is  good'':  for  the  wcoXkt.itjA. 
habendum'  is  not  repugnant  to  the  premifes,  *^*** 
becaufe  it  makes  no  divifion  of  that  undivided 
fojejion,  which  is  given  by  the  latten  How- 
ever, if  the  premifes  limit  twenty  acres  to 
A.  and  B.;  and  the  habendum  exprefsly 
^ves  ten  acres  to  A.  and  the  other  ten  acres 
to  B.  the  habendum  is  entirely  void  -,  for  ii 
makes  an  expreis  divifioA  of  the  acres,  which 
is  inconfiftent  with  the  undivided  polTefllon 
limited  by  the  premifes '.  .  *  i  p.  w.  19. 

So 
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tile  to  the  faid  J*  James^  his  hdrs  and  aSignSg 
lor  and  for  the  only  benefit  of  the  (aid  H. 
Howard,  his  heirs  and  afTigns  for  ever,  and 
to  be  conveyed  and  difpofed  of  from  time 
to  time  as  he  the  faid  H.  Howard,  his  heirs 
or  afligns,  (hall  dired  or  appoint,  and  to,  for, 
and  upon  no  other  ufe,    truft,    intent,   or 


So  too  if  a  leaie  be  made  to  two,  haben* 

duni  to  the  one  for  life,  remainder  to  the 

1*5^  ^S'^'     other  for  life,  this  habendum  is  good^     But 

•  R4)i|L4i».65.    then  the  habendum,  when  it  explains  the 

nature  of  the  grant,  and  the  manner  of  flic- 
ceflipn,  fhould  be  very  clear  in  fuch  explana* 
tion:    for  where  there  was  a  grant  to  A« 
habendum  t9  him,  B.  and  C.  pro  termno  vU^ 
forwng  €t  aUerius  eorum /uccefivi,  diutius  vi- 
vemiimi  the  habendum  was  held  to  be  void : 
for  neither  B.  nor  C.  could  take  any  diing  as 
Icflees  in  pofTeflion,  becaufo  they  were  not 
parties  to  the  deed,  nor  were  they  named  in 
the  premifts ;  nor  could  they  take  jointly  by 
way  of  remainder,  becaufe  the  limitation  was 
#to  thtm/ucc^ye ;  neither  could  they  take  in 
Jitcciffiofi,  becaufe  it  ^d  not  appear  who  Ihould 
*Hob.3is.      tak/efirlt% 

Windfmort  V* 

purpoie 


puipofe  whatfoever  (D) :    SltOi  the  fdd  G, 

Grofs  for  himfelf,  his  heirs,  executors,  and  covenant  thm 
adminiftrators,  doth  hereby  covenant,  pro-  ^J^™*^* 
mife,  and  a^cc  to  and  with  the  faid  H*    *     "* 
Howard  and  J.  James,  their  heirs  and  af- 
figns,  and  to  and  with  each  and  every  of 
them,  in  manner  following,  (that  is  to  fay) 
That  for  and  notwithftandmg  any  aft,  deed, 

matter,  - 


(D)  A  woman  cannpt  claim  her  dower 
out  of  a  truji  eftate*,  nor  out  of  fuch  lands  'Sviprhts^ 
as  her  hufbapd  holds  jointly  with  another  \    .  ^  utt.  c  4> 

As  a  mode  to  prevent  dower,  it  is  (bme-* 
times  the  pradtice  to  limit  the  eftate  to  fuch 
ufes  as  a  perfon  Ihall  appomt^  and  in  the 
mean  time,  and  until  he  makes  an  appoint* 
men^  to  the  ufe  of  himfelf  aod  his  heirs ;  Lgt 
this  cafe,  the  perfon  to  wjiom  the  power  is 
re&rved  has  a  qualified  wd  determinable 
fee,  until  he  ezercifes  the  power  of  apppiot* 
ment  j  and  if  he  dies  without  appointii;i|g 
any  ufes  under  the  power  (whereby  the  cjt- 
ercife  of  it  becomes  impoflible)  his  wife  is 
clearly  entided  to  her  dower  out  of  fuch  fee. 
But  if  he  exercifes  this  power  of  apppint;* 
ment,  a  new  ufe  iprings  up  to  the  s^pointee^ 
which  ufe  takes  precedence  of  all  the  ufqi 

limited 
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ttiitter,  or  thing  whatfocver,  made,  done,  ex;- 
ecuted,  committed,  occafioned,  or  fuffered 
by  him  the  faid  G.  Grofs,  or  any  of  his  an- 
ccftors,  to  the  contrary,  he  the  faid  G.  Grols 
is,  at  the  time  of  the  fealing  and  delivery  of 
theft  prefents,  lawfolly,  rightfully,  and  ab- 
jblutely  feifed  of  and  in,  and  well  and 
iufiiciently  entided  to  the  faid  meflfuages  or 

tenements. 


«» 


limited  in  default  of  the  appointment,  and  of 
courfe  it  bars  the  right  of  the  wife  to  her 
dower;  becaufc  when  the  ufe  is  vefted  in 
the  appointee,  it  has  the  fame  efFe£b  as  if 
it  had  been  originally  limited  to  him  by  the 
jGrft  deed,  and  not  by  the  power.  In  this 
cafe  it  muft  be  obferved,  that,  as  the  cxift- 
cnce  of  the  power  is  the  only  thing  which 
can  prevent  the  wife  from  claiming  her 
dower,  and,  as  a  power  of  appointment  is 
liable  to  be  fulpended  and  deftroyed,  there 
muft,  in  fuch  a  cafe,  be  always  a  pollibility 
of  danger  in  accepting  of  a  tide  which  whol- 


•  torn  note  «•    ly  depends  upon  it  \ 


Mr,  Budef,  in  his  very  learned  annota- 
tions on  Coke  upon  Litdeton,  has  e^refied 
himfelf  fo  fully  on  the  different  manners  of 
prevendng  dower,  that  any  further  invcftiga- 

tion 
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tehements>  lahds>  hereditaqfients^   and  pre-- 

mifles  hereby  granttd  and  itleafed^  or  in-* 

tended  or  ^xprefTed  fo  to  be>  with  the  ap-  ' ' 

purtenances,  of  and  In  a  good,  (ure,  pcrkd:, 

lawful,  abfolute,  and  indefeafible   eftate  of 

inheritance  in  fee  fimplc,  without  any  man* 

ner  of  condition,  contingent  provifo,  power 

of  rcTOcatton\  or  limitation  of  any  new  or  ''Videa^Eik. 

other    YidealfoHUU 
Shep.T.6i>629 

tion  of  diat  iubje£t  feems  almoft  unneceiTary. 
He  obfenres  in  one  of  his  notes  ^^  that  the  ^caLitt.  under 
modes  of  limiting  an  eftate  to  the  punchaier  ^  '*  * 
And  his  truftee,  and  the  heirs  of  the  tniftec» 
but  in  truft  for  the  purchaler,  or  imnlediately 
to  the  truftee  and  his  heirs,  in  truft  for  the 
purchaler  and  his  heirsj  are  objectionable^ 
becauie  they  keep  the  kgal  fee  from  the 
purchafer,  and  fubjedk  him  to  the  inconve- 
vience  of  its  becoming  vetted  in  in&nts^ 
married  women,  and  perfons  rtfiding  at  a 
difhuice,  or  of  its  efcheating  ta  the  crown 
in  default  of  heirs  of  the  truftee :  or  becaufe 
the  truft  eftate  may  be  conlidered  to  pais  in  Videfapraii54. 
the  general  devife  of  the  truflee's  will>  and 
thereby  become  fetded  at  law  to  ules  in 
ftriA  fettlement,  and  therefore  not  to  be  re* 
gained  but  by  fine  or  recovery,  and  until 
die  cxiftence  of  n  tenant  in   tail,   not  be 

L 1  regained 
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other  nfe  or  ufes,  or  any  other  matter,  ne- 
ftraint,  caufe^  or  thin^  whatfoever,  tx)  ikcr, 
change,  charge,  revoke,  make  void,  leflen^ 
incumber,  or  determine  the  &mc,  anil  that 
That  he  has  full  for  and  notwkhftailding  any  fuch  adb,  matter^ 
power  to  fell.     ^j.  ^^j^^  ^  aforefaid,  he  the  faid  G.  Grofi 

hath  in  himfelf  good  right,  full  power,  and 
lawful  and  abfolute  authority  to  grants  bar* 

gain. 


regained  without  the  aid  of  pariiament.  To 
preven^  thefe  inconveniences  attending  the 
legal  fee  outllanding  in  a  tmflee,  Mr.  But- 
ler has  properly  fuggefted,  that  the  t&sitc 
Ibould  be  firfl:  limited  to  fuch  ufes  as  the 
purchafer  ihall  appoint,  and,  for  want  of  fucli 
appointment,  to  the  ufe  of  a  trufte^  his 
heirs  and  afEgns,  during  the  Ufe  of  the  pur* 
chafer,  in  truft  for  him,  and  fiibjedt  thereto  to 
the  i^  of  the  purchafer,  his  heirs  and  afSgns. 
By  this  me^s  the  wife  will  be  barred  of  her 
dower;  the  purchafer  have  the  abfolute 
command  of  die  legal  eftate  in  fee  during  his 
life  by  virtue  of  the  power ;  and  at  hb  death 
the  ufe  I  will  veft  in  his  heir. 

To  prevent  the  eftate  of  the  truftce  in  die 
above  inftance  from  vefting  in  an  infant 
heir,  feme  covert,  &c.   Mr.   Butler  further 

obfcrvcs. 
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gmi^  ieU>  atien,  relea£^  convey/  z»A  alflfanf 
the  faid  melTuages  or  tenements,  lands,  he- 
rcditaments^  and  prenniiles,  hereby  granted 
and  releafed,  or  txprtffod  and  intended  fo 
to  be,  and  ev«ry  part  thereof^  with  the  ap- 
purtenances, unto  the  faid  H.  Howard  and 
J.  James,  their  heirs  and  afiigns,  to  the  ufes» 
and  CO  and  for  the  intents  and  purpofes,  and 

upon 


« 

obfervesj,  tlmt  the  eftate  of  the  truftee  may 
be  Ikniced  tb  ihe  truftee,  his  executwsy  admi-' 
Tu^aiors,  and  qfigffs,  during  the  life  of  <he 
porchafer.  This  wiU  not  prevent  its  beii^aa 
dftaoe  of  &eehold.  in  the  Isands  of  the  execu» 
tor  or  admifttftn^r  \  *  vide  index  to 

^  the  noCes  of  Co. 

Litt. 

In  conftquence  of  die  principle  laid  down 
in  the  cafe  of  Duncohsb  v.  Diancomb  \  Mr^  •>  %  Uv.  437. 
Fearne  has  propofed  Another  mode  of  pre*- 
venting  dower's  attaching  upon  purchafed 
lands  ^.     For  this  ptirpofe  the  lands  may  be  « vide  note  to 
limited  to  fuch  nies  as  the  purchaier  IfaaH  edit.  4ch.'  ^^^' 
appoint,  and  in  default  of  appointment,  to 
the  ufe  of  him  and  his  affigns  dunng  Us  Ufa  i 
and  from  and  a&er  ite  decerminatioto  x£  that 
eftate,  by  any  means  in  his  life-iatnc,  to  the 
ufe  of  fome  perfoh  and  his  heirs  dui^iog  the 
natural  life  of  the  purchafer,  m  truft  for  him 

LI  a  and        . 
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upon  the  trufts  hereinbefore  exprelTed  and 
declared  of  and  concerning  the  fame,  accord- 
ing to  the  true  intent  and  meaning  of  diefe 
That  the  gran-  prefcnts ;  dtttl  olfo  that  the  faid  meflliages 
awy'^nj<)y,''&^  or  tenements,  lands,  hereditaments,  and  pre* 

milTes,  hereby  granted  and  releafed,  or  ex- 
pre06d  and  intended  fo  to  be,  and  every  part 
thereof,  with  the  appurtenances,  (hall  from  time 


and  his  affigns ;  dnd  from  and  after  the  de- 
termination of  the  ellate  to  limited  to  the 
ufe  of  the  faid  truftee  and  his  heirs,  to  the 
life  of  the  purchafer,  his  heirs  and  affigns, 
for  ever.  Here  the  intervening  eftate  to  the 
truftee  will  defeat  the  right  of  the  purchaier's 
wife  to  dower,  according  to  the  determina- 
tion in  the  (aid  cafe  of  Duncomb  v.  Dun* 
comb ;  and  the  whole  eftate  will  be  com- 
pletely in  the  purchafer's  power,  without  any 
recourfe  to  the  truftee. 

Sometimes  an  eftate  is  limited  to  a 
truftee,  and  the  purchafer,  and  their  heirs  i 
but  as  to  the  eftate  of  the  truftee  and  his  heirs 
in  truft  for  the  purchafer  and  his  heirs :  but 
this  mode  expofes  the  purchafer  to  the  chance 
of  the  truftee's  dying  in  his  life-dme ;  in 
which  cafe  the  wife's  right  to  dower  would 
'Bua.  iMta      attach  upon  the  eftate  \ 

Co.  Litt.  under 

fol.  i%u  b,  to 
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to  time^  and  at  all  times  hereafter^  remain,  con^ 
tinue>  and  be  unto  the  faid  H.  Howard  and 
J,  James^  their  heirs  and  affigns,  to  the  ufes^ 
and  to  and  for  the  intents  and  purpofes,  and 
upon  the  trufts  hereinbefore  expreiled  and 
declared  of  and  concerning  the  fame,  and 
Ihall  and  may  be  peaceably  and  quiedy  had^ 
held,  and  enjoyed^  and  the  rents,  ifliies,  and 
profits  thereof  and  of  every  part  thereof 
nx>m  Midfummer  Day  now  laft  paft,  received 
and  taken  accordingly,  without  any  let,  fuitj 
trouble,  denial,  evidlion,  ejedlion,  interrup- 
tion, or  difturbance  of^  from,  or  by  the  faid 
G.  Grois  or  his  heirs,  or  by  any  other  perfbn 
or  peribns  lawfuUy  or  equitably  claiming  or 
to  claim  by^  from,  through,  under,  or  in 
truft  for  him  or  them,  or  by>  from,  through, 
or  under  any  of  his  anceftors }  at|tl  that  the  That  the  lands 
faid  meffuages  or  tenements,  lands^  hercdita-  ^^uSabranoL 
ments,  and  premifles,  are  free  and  clear,  and 
freely  and  clearly  acquitted,  exonerated,  and 
difcharged>  or  otherwife,  by  him  the  faid  G. 
Qrofr,  his  heirs,  executors,  and  adminiftra* 
tors,  well  and  fuf^ciendy  faved,  de^nded, 
kept  harmlefs,  and  indemnified  of,  from,  and 
againfr  all  and  all  manner  of  former  and 
other  gifts,,  grants,  bargains,  lales,  leafes, 
mortgages,  jointures,  dowers,  and  all  right 
and  nde  of  dower,  uies,  trulls,  wills,  intails, 
ftatutes  merchant  and  of  the  ftaple,  recog* 
nizances,  judgments,  extents,  executions,  an^ 
nuities^  legacies,  payments,  rents  and  arrears 
of  rent,  forfeitures,  re-entries,  caufc  and 
caufes  of  forfeiture  and  re-entry^  and  o^ 
from,  and  againft  all  and   lingular  other 

L  1  3  cftatp* 
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eftaceS)  titles^  troubles^  charges,  and  inciHti* 

branccs  whatfoever^  had,  made,  dene,  ^xmi* 

xnitted,  executed,  occafioned,  or  fuffered  b^ 

him  the  laid  G,  Groft,  or  by  any  other  pcr- 

fon  or  perfon&  lawiuUy  or  equitablf  claimiog 

or  to  claim  by,  from,  through,  under,  or  in  truft 

for  him,  or  by,  from,  through,  or  under  any 

•  Note,  when  a   of  hifr  anccftors  *  (cxcept  the  now  refidue  of  a 

^fp^S''  term  of  jgoo  years  hereinafter  mentioned^ 

an  eftatc,  which  and  cxcept  ^c.  &c.)  (E).     SMbnmto1»t3 

he  has  by  ^ffufttf  t- K»r 

it  is  ufual  for  "**^ 

him  to  covenant  r 

tiot  only  againft  ^--.v     *-mi                                                           n      rr«i- 

hisowna^s,  (E)  The  grantor  covenants,    ilr.  That 

but  thofe  of  his       .  •  i  «  v     ^-  n     t        i  •  i  • 

attcfjicn :  but  if  notwuhftandiDg  any  act  by  him  or  his  an* 
the  eftatc  by  *  ccftors,  hc  IS  fcifcd  iu  fee.  adly.  That  not- 
then  It^is  but  '  withftanding  any  fuch  aft,  he  has  a  good 
hSu'cnir  right  to  grant,  &c.  jdly.  That  the  grantee 
aglh!fthis o«;«  Pnay  peaceably  enjoy  the  premiffes  without 
a^isj^c^^^^^^^  ^ny  interruption,  &c.  by  the  grantor,  or  by 
vaita^ofiu  ^^Y  ^tl^er  perfon  or  perfons  claiming  by  or 
inch  prior  cove-  ^^^j.  j^jj„  ^j.  j^jg   anccftors,    Athly,  That 

iianlij  as  run  t       -r  .    /  j  "-* 

rndof whkhh^^  ^^  premifles  are  free  from  incumbranccS| 
might  take  ad-    &c.  occafioncd  by  him,  or  any  claimiog  un- 

vantage.  ^  ■'  '  /    -       .        o     • 

der  him,  or  his  anceftors.  All  of  thefc  arc 
diftinSy  and  different  covenants,  and  do  not 
form  one  entire  fentence. 


1 3  Lev.  46.  In   the  cafe  pf  Nervin    v,     Mtins  S   a 

^ntor  covenanted,  ill,  That  notwidiftand- 
ing  any^  aft  dpne  hy  bim  to  the  contfary,  be 
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that  he  the  faid  G.  Gm6  and  his  heirs,  and  f^^J^ 
aU  and  erery  oth«r  perfon  or  pcrfons,  having,  ranee. 
or  lawfbtty  or  cquittbly,  or  who  IhaU  or 
may  have,  or  towfolly,  or  equitably  ctom  any   .       .. 

dbie,  right,  tWe,  truft,  or  ifttercft  of,  in,  to, 
or  out  5  the  faid  meffuagcs  or  tenements, 
lands,  hewditameBts,  .and  jpremiflfes  her*y 
granted  and  itlcafcd,  or  expreffed  *^  ^"^    ' 


was  feifed  in  fce-fimple,  &c.     adly.  That  he 

had  a  good  power  and  lawfol  authority  to 

fcH.    3dly,  That  the  lands  Y^re  free  from 

any  incumbrances    made    by  him. or  to 

grandfather.    4thly,  That  the  grantee  IhouW 

cnioy  againft  all  perfons  claiming  under  him, 

his  father,  or  his  grandfather.    The  queftion 

was,  whether  the  words  in  the  firft  covenant, 

nomitbftanding  any  ail  done  by  him,  extended 

to  the/«(«i  covenant  ?  For  if  they  did,  then 

.  there  was  no  breach  of  covenant.     It  was 

adnutted  by  die  whole  court,  that  all  thefe 

covenants  were/«;^«/ and  diJiinSf;  and  three 

of  the  judges  held,  againft  die  opinion  of 

Nordi,  C.  J.  that  thou^i  thefc  covenants 

were  difiinSi,  yet  the  two  firft  were  fynony- 

n,ous  and  of  the  fame  nature,  for  if  a- man 

was  feifed  in  fee,  he  certainly  had  a  good 
right  and  foil  power  to  fell;  and  It  covM 

L*  4 
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tended  lb  to  be^  or  any  part  thereof^  by^  from^ 
through,  underi  or  in  trufl  for  turn  or  thenia 
or  by,  from,  through,  or  under  any  of  hi§ 
anceftors,  from  time  to  time,  and  H  all  dmc^ 
9r  time  hereafter,  upon  every  reaibn^ble  re* 
queft,  and  at  the  prpper  coft^  aqd  charge$  iq 
the  Uw  of  the  faid  H.  Howard,  his  heirs 
and  afligns,  or  of  the  faid  J.  James^  his  heirs 

or 


not  be  intended,  ^at  when  th^  grantor  oh 
yenanced  againft  his  own  a£b;i  that  he  fhould 
immediately  after,  by  a  covenant  of  the  fame 
(lature,  covenant  againft  the  a^s  of  the  whol^ 
worlds 

Upon  the  authority  of  this  cafe  then  we 
may  ventyre  to  lay  it  down  as  a  rule,  that 
where  two  covenants  are  fynonymous,  thou^ 
'  at  the  fame  time  /4veral  and  diftin3^  the  re^ 
(faidive  words  at  the  beginning  or  end  of  the 
firft  covenant  will  extend  to  the  Je(;ond.  It  is 
however  very  clear,  that  where  covenapts  arc 
diftinS  and  Jroeraly  and  at  the  fame  time  arc 
of  Afferent  natures^  and  concern  different 
things^  there  reflxidtive  words  in  one  covenant 
will  not  qualify  or  reftrain  the  generality  of  the 
pthen    TWs  point  is  clearly  explained  in  the 

cafe 
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^r  afflgns,  makcj  do,  acknowledge,  levy, 
fuflPer^  execucej  or  cauie  or  procure  to  be 
made,  done,  acknowledged,  levied,  fufieredx 
and  executed,  all  and  every  fuch  farther  law- 
ful and  reafonahle  ads,  d^s,  and  thing^Sj 
devices,  and  conveyances^  and  aflurances  in 
the  law  whatfoever,  for  die  ftirther,  better^ 
more  perfe6Uy  aqd  abfqlutdy  granting,  re- 

leafing. 


■*•■ 


cafe  of  Gainsfbrd  v.  Griffith  \  where  a  leflbr  ^  t  sannd.  ^ 
covenanted  that  the  leafe  in  queftion  was  a  iSio^'^sS.' 
good^  certain,  and  indf  £eafib)e  leafe  in  the 

4 

law^  and  fhould  fo  remain  for  the  refidue  of 
(he  term  i  and  tha(  the  leflee  (hould  quietly 
and  peaceably  enjoy  and  hold  the  premilles 
during  the  term,  without  the  lawfyl  let,  fuit^ 
trouble^  or  interruption  of  the  leilbr,  his  exe* 
pvtors  or  admmiftrators^  an^  that  the  leflee 
ihould  be  fav^  hamilcis,  and  indemnified 
^om  aU  mcun[ibrances,  made,  committed, 
fufiered,  or  done  bytbekjfor:  the  quefldon 
was,  whether  the  rcftriftive  words  at  the  end 
of  the  \z^  covenant  qualified  and  explained 
fhe  firfl  ?  and  it  was  heldi  that  they  were  dif- 
tind  fentcnces,  and  of  difierent  natures ;  and 
therefore  the  words  at  the  end  of  the  laft  fen- 
tence,  which  qualified  the  covenant  againft 
incumbrances  to  fuch  incumbrances  as  were 

committed 


leafing,  conreying,  aflbring,  and  confirmijig 
^e  (aid  mefiuages  or  tenements,  lands,  he- 
reditaments, and  prcmifles  hereby  granted 
and  reieafed,  or  cxprcfed  and  intended  fo 
to  be,  and  every  part  thereof,  with  the  ap- 
purtenances, unto  the  faid  H,  Howard  and 
J.  James,  their  heirs  and  afligns,  to  the  ufes, 
and  Co  and  fer  the  intents  and  purpofes>  and 

upon 


committed  by  the  Icflfor,  could  not  extend  to 
(he  former  covenant;  that  the  leafe  was  a  good 
indefeafahle  leafe>  &c. 

i  CrcN  Car.  xo6.       So  *,  whcrc  a  man  covenanted  that  he  was 
i;»i£6rd.  *       feifcd  of  a  Certain  manor  in  fee^  notwith- 

ftanding  any  a6fc  done  by  him  or  any  of  his 
anccftors ;  and  that  no  reverfion  or  remain- 
der was  in  the  king  or  any  other  j  and  that 
the  faid  manor  was  of  the  annual  value  of 
£.  300  per  annum :  it  was  held,  that  thefe 
^  covenants  were  ahfblute  and  diftinft,  and  that 
the  reftriftive  words  in  the  firft  covenant  could 
not  qualify  the  laft  fentence  relpefting  the  va- 
lue. The  fame  point  was  determined  in  the 
^cp©.  Car.  495.  cafe  of  Hughes  v.  Bennet\ 

However,  where  fcveral  fentences  mAe 
but    one   entire  covenant,    there  reftriftive 

*  words 
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tqpon  tb^  tnift  hereinbefore  escpreiled  and 
declared  of  and  concerning  the  fanie,  or 
odieFwiie  as  he  the  faid  H.  Howard,  his 
heirs  or  affigns,  ihall  dired  or  appoint,  be 
the  fannc  by  fine, feoffment,  common  recovery, 
deed  enrolled  or  not  enrolled,  or  any  other 
matter  of  record  or  not  of  record,  or  other- 
wife  howfi^ever,  ^  by  the  faid  H.  Howard 

and 


words  in  one  feotence  may  be  extended  to, 
and  qualify  the  other  fentences,  provided  the 
fenfe  will  admit  of  it*      Thu6',    where  a  *  Dyer/x4<%a.b/ 
termor  affigned  his  term,  and  covenanted  vidt  Gems  v. 
that  be  had  not  made  any  grant,  or  d6ne  any  ^f^.  ^*  ^^'  ^ 
thing,  by  nwans  whereof  the  grant  or  affign-. 
nient  could  in  any  manner  be  impaired,  hin- 
dered, or  fruftrated,    hu^  thai  the  aflSgnee 
ihould   enjoy  without   any   impecfiment  or 
difturbance  by  him  or  any  other  ferfon :  it  was 
held^  that  this  was  but  one  fentence,  and  that 
the  exprefs  reltriftive  words  in  the  beginning 
of  the  covenant  reftrained  and  qualified  the 
generality  of  the  fubfcquent  words,  iy  of^  other 
fer/off.  ' 


to  69,     203    19 

211. 


In  the  cafe  of  Treiicbard  v.  Hofkins",  a  mLitt.Rcp.6i 
grantor  covenanted  that  he  was  feifed  in  fee,  and 
that  he  had  a  good  and  lawful  authority  to  fell, 
fifi^  tliat  therp  w^  no  rcverfion  or  remainder 

in 
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and  J«  James>  their  heirs  or  afligns,  either 
or  any  of  thentij  or  their  or  anjr  of  their 
counfel  learned  in  the  Iaw>  fhall  be  reafona- 
blj  advifed^  or  deviied  and  required,  fb  as 
no  iiich  further  afiurance  or  afllirances  con- 
tain or  imply  any  further  or  other  warranty 
or  covenant  tkaxi  ^auift  the  peiribn  or  per* 
(ons  who  ihall  be  required  to  make  aod  ex* 

CCUtfi 


ifi  the  crown  notwithjianding  anf  aS  done  fy 
him.  The  queflion  was^  whether  theie  bit 
reftridkive  words  explained  the  preceding 
covenants^  that  he  was  feifed  ia  fec>  &c.  ?  It 
was  determined  in  the  comnu)A  pleas^  that 
thefe  were  three  diftiufl;  ai¥i  fcyeral  covc- 
nants>  and  therefore  the  reflri£tive  words  in 
the  laft  fentence  could  not  extend  to  the  firft% 
But,  upon  a  writ  of  error  in  the  king's  bench^ 
■  iKcb.  aof .  this  judgment  was  revcrlcd  %.  thpiigh  that  rc- 
•  I  Sid.  11%.      verfal  was  never  entered  *•    The  opiiiioo  of 

the  court  of  king's  bcnch^  that  th/e  three  fco* 
tences  in  the  above  cafe  made  but  ane  entire 
covenant^  leems  to  be  over-ruled  by  the  la-^ 
ter  decifion  in  the  before- cited  cafe  of  N^^ft 

rSupira^5i8.      v.  MunS^ 

It  was  laid  down  as  a  rule  in  th^  cafe  o( 

4 1  Saund.  62.     Gainsforth  v.  Griffith  %  that  a  general  ^' 

frejt 
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rcute  the  fame,  and  his>  her,  or  their  re^ 
ipeftive  heirs,  executors,  and  admimftrators 
aAs  and  deeds  only,  and  fo  as  the  perfon  or 
peribns  who  fhall  be  required  to  make  and 
execute  any  fuch  further  affurance  or  allu- 
rances  be  not  compelled  or  compellable,  for 
the  making  or  doing  thereof^  to  go  or  travel 
fiom  his,  her,  or  their  then  relpefUve  dwel- 
ling 


p'ejs  covenant  cannot  be  altered  or  qualified 
by  another  exprefe  fubfequcnt  covenant,  un- 
lefs  fuch  fubfequent  covenant  is  conftnied  to 
be  a  part  of  the  former  covenant,  and  both 
of  them  be  reckoned  as  one  entire  fentence* 
However,  ih  fome  cafes,  an  exprefs  fubfe- 
quent covenant  m^y  qualify  and  reftrain  the 
operation  of  a  preceding  implied  covenant. 
Thus,  any  exprefs  covenant  on  the  part  of  a 
grantor  will  qualify  the  generality  of  the  im- 
•  plied  covenant  or  warranty  produced  by  the 
word  grants  when  thdt  word  is  ufed  to  pais  a 
^battel  mterifi ;  for  it  feems,  with  relpedt  to  a 
freehold  or  inheritance,  that  fhat  word  does  noi 
import  any  warranty  or  implied  covenant '.  '  Bmi.  note  i. 
It  muft  be  obfcrved,  that,  in  grants  of  eftates  vangh.  ihT^ 
of  freehold,  the  word  give  creates  an  implied  Nokis  ckfc 


warranty,  the  generality  of  which  implied 
warranty  cannot  be  controuled  by  any  ex« 

prcfs 


Peiiuf.  i24« 


403 
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te^. 
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ling  or  dweUings»  or  ufual  pkoe  or  places  of 
» Vide  as  to  CO.  abodc  OT  refideticc  \     SMt  ^fimttfiy  by  in- 
rhe"?affarJnce?  ^cuture  of  affigniTient,  bearing  date  on  or 
fupra,40i,4oa,  abouc  the  day  of  this  prefent  mondi 

c^  and  made  or  eicprefled  to  be 

made  bct¥^een  A.  Antkews,  of  of 

the  firft  part^  B.  BeU^  of  of  the 

fecond  part,  tBe  faid  G.  Grofi  of  the  tfaml 
part,  C.  Cafey,  of  elquire,  of 

C^ta  tJlif.  the  fourth  part,  and  D.  Davy  of  the  fifth 

part,  a  certain  term  of  lOOO  years  deviled,' 
limited,  or  created  of  and  in  the  (aid  hereiiK 
before  mentioned  premifles^  and  divers  other 
hereditaments  in  and  by  the  laft  will  of  the 
late  T.  Groft  (the  late  father  of  the  lard  G, 
Grofs),  and  fuch  of  the  laid  hereditaments 
^d  premilles  comprized  in  the  faid  term 
as  are  hereinbefore  granted  and  releafed> 
or  expreffed  or  intended  fo  to  be,  were  and 
now  Hand  afllgned  to  the  laid  C.  Cafey,  his 
enecutors,  adminiftraoors,  and  alli^,  itt  tflffl^ 
for  the  laid  G.  Grofs^  his  heirs  and  afligns>  or 
fuch  purchafer  or  purchafers,  or  other  perfon 
or  perfons,  to  whom  the  lame  fcveral  here- 


•Co.Litt3]{4.a, 
latt.  Rep.  64* 


t4Co*8i.  a. 
Co.  Litt.  384.  a. 


prcfs  covenant  j  and  if  there  be  fuch  implied 
warranty,  and  alfo  an  exprefs  covenant,  the 
grantee  may  ufe  which  of  diem  he  pJcafes  % 
So,  if  a  man  makes  a  leafe  for  years,  render- 
ing rent,  and  adds  an  exprefi  warranty,  here 
the  exprefs  warranty  does  not  take  away  the 
warranty  in  law,  for  the  leffee  has  his  clcftioh 
to  vouch  by  force  of  either  of  them  \ 

ditaments^ 
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cCitamentSi  or  the  freehold^  reyernon>  and  in- 
heritance thereof^  arc,  or  from  time  to  time 
ihould  be  conveyed  or  aflured,  and  to  be 
aflSgned,  furrendered,  or  otherwife  difpofed 
of,  as  he  or  they  reipedively,  or  his  or  their 
refpedive  heirs  or  aflligns,  ihould,  as  to 
their  reipedive  parts  of  the  fame  premifl^s, 
dire£t  or  appoint,  and  in  the  mean  time  ia 
tvutt  to  attend  the  inheritance  of  the  £uTie 
premiiiies,  as  by  the  faid  indenture  (reference 
being  thereunto  had)  will  more  fully  appear: 

and  for  the  confiderations  hereinbefore  ex-  ih^i^ji^ind"^'^, 
prefled  it  is  hereby  declared  and  agreed,  by  fcffeciofchc 
and  between  all  the    faid  parties  to  thefe  I'T^^ea  d« 
prefents,  and  particularly  the  faid  G.  Grols,  inhentance 
for  himfclf,  his  heirs,  executors,  and  adminif-  cTbr^'^''*' 
crators,  doth  hereby  declare  and  direct.  That 
the  faid  C.  Cafey  mall  and  do  from  hence-^     ^ 
^*ch  fliand  poflfeiied  of  and  interefted  in  the. 
faid  mefluages  or  tenements,  lands,  heredita* 
ments,  and  premii&s,  hereby  granted  and  re* 
leafed,  or  mentioned  and  intended  fo  to  be,, 
or  all  fudi  part  or  parts  thereof  as  are  or 
were  alfigned  to  him  by  the  faid  recited  in*  ' 
denture,  with  the  appurtenances,  for  all  the 
now  refidue  of  the  fame  term,  in  ttu&  for  th^f 
faid  jEi.  Howard^  his  heirs  and  aflTigns,  and  to 
affign,  furrcnder,  and  difpofe  of  the  fame  from 
rime  TO  time,  as  ±ey  fhall  direft  or  appoint, 
and  in  the  mean  time,  and  fubjed  thereto,  in 
truft  to  attend,  wait  upon,  and  go  along  with 
rhe   freehold,  reverfion,  and  inheritance  of 
iche  fame  premifles  hereby  granted  and  re- 
kafed,  or  e^preifed  and  intended  fo  to  be,  in 

order 
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order  to  protcfl:  and  prcfcrvc  the  fame  iroril 
all  mefne  charges  and  incumbrances  (if  an/ 
fuch  there  be).  (F)  jatH  togetea^  the  feve- 
ral  tide  deeds  and  writings  rdating  to  die 
laid  ha^itameAts  and  premifies  do  concern 
the  title  not  Qply  of  all  the  faid  eftates  and 
hereditaments  hereby  granted  and  releafed, 
or  expreffed  and  btended  fo  to  be^  but  alio  of 
divers  odier  eftates  and  hereditaments^  of  or 
belonging  to  the  iaid  G.  Grofs,  fituate  and 
being  in  the  faid  county  of  Middlefex,  and 
in  omer  counties  in  England;  attb  therefore  ic 
hath  been  agreed,  that  the  fame  feveral  deeds^ 
'  evidences,  and  writings,  in  die  fchedule  here- 
under written  mentioned  and  particularized^ 
ihould  remain  in  the  cuftody  and  pofiefBon 
of  him  the  faid  G.  Grofs,  his  heirs  and 
afligns,  upon  his  entering  into  covenants  to 
and  with  the  faid  H.  Howard  and  J.  James, 
to  produce  the  fame  evidences,  deeds,  and 
wridngs,  and  to  make,  or  permit  copies  to  be 
miade  th^reo^  when  thereunto  required,  in 
order  to  evidence  and  fuj^rt  their  refpedive 
Cdyenantto  tides  thereto :  0fttl  tBetefbre  t|^i]$  iitHetttitrf 
5J^  ''*^*      f ttttfiet  \mt\iaittffj  That  in  purfuance  of  the 

faid  laft-mendoned  agreement  as  to  the  here- 
by releafed  premifies,  and  for  the  confidera- 
tion  hereinbefore  exprefled,  he  the  faid  G. 


(F)  With  refpcft  to  the  utility  of  terms 
to  attend  the  inheritance,  I  fhall  refer  to  Mn 
Butler's  note  to  Coke  upon  Litdeton,  under 
fol.  292.  b.     293.  a.  b.     294.  a*  b. 

Grois, 
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Grofe  for  himfclf,  his  heirs,  executors,  and 
adminiftrators,  tiotfi  hereby  further  covenant, 
pronnife,  and  agree,  to  and  with  the  faid  H.' 
Howard,  and  J.  James,  their  heirs  and 
affigns,  and  to  and  with  each  and  every  of 
them,  that  he  the  faid  G.  Grofs,  his  heirs, 
executors,  adminiftrators,  or  aflSgns  fliall  and. 
will  from  time  to  time,  and  at  all  or  any 
times  or  time  hereafter,  upon  every  reafon- 
able  rcqueft,  and  notice  thereof  in  writing, 
for  that  purpofe  given  .to  him^  the  faid  G. 
Grofe,  his  heirs,  executors,  adminiftrators,  or 
affigns,  or  fome,  or  one  of  them,  by  the  faid 
H.  Howard,  and  J.  James,  their  heirs  or 
affigns,  or  cither,  or  any  of  them,  at  the  cofts 
and  charges  of  the  perfon  or  perfons  requir- 
ing, or  defiring  the  fame,  produce  and  fliew 
forth,  or  caufe  to  be  produced  and  fliewn 
forth  to  them,  or  cither,  or  any  of  them,  or 
to  fuch  perfon  or  perfons,  as  they,  or  any  of 
them,  fhall  direct,  dcfire,  or  require,  or  at  any 
trial,  hearing,  or  examination  in  any  court  of 
law  or  equity,  or  other  judicature,  or  upon 
the  execution  of  any  commiffion  in  England, 
or  elfewhere  as  occafion  ftiall  be,  or  require, 
the  fcvcral  deeds,  evidences,  and  writings  of^ 
or  relating  to,  or  concerning  the  ride  of  the 
faid  meffijages  or  tenements,  lands,  heredita^ 
ments,  and  premiffes  hereby  granted,  and 
rele&fed,  or  expr^^fled  and  intended  fo  to  be^ 
mentioned  in  the  ichedule  thereof  hereunder 
written,  or  hereunto  annexed,  and  every  or 
any  of  them,  and  make,  and  deliver,  or  caufe 
and  procure,  or  permit  and  fufFcr,  copies  to  be 
taken  thereof  for  the  manifeftation^  defence. 

Mm  and 
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and  fupport  of  che  cftatc,  right,  tide,  mtcrcft, 
property,  or  poffcffion  of  the  faid  H.  Howard, 
and  J.  James,  their  heirs  and  *  affigns^or 
cither  of  them,  of,  in,  or  to,  all  or  any  part 
of  the  faid  nieffuages,  or  tenements,  lands, 
hereditaments,  and  premiffes  hereby  granted, 
and  releafed,  or  exprefled,  and  intended  fo  to 
be,  with  the  appurtenances,  unlefs  the  iaid 
G.  Grofs,  his  heirs,  executors,  adminiftrators, 
or  affigns  fliall  be  prevented,  or  hindered  frofn 
fo  doing  by  cafualties,  or  fire,  or  other  incvi* 
table  acciden^.    In  witne(s^  &c« 


An 
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An  appointment. 


WE  mud  diftingiiifh  between  the  tech- 
nical meaning  of  an  appointment,  and 
a  declaration  of  a  ufe.  The  latter  is  that  ori- 
ginal dilpofition  of  the  ufe  by  the  exprefs 
confent  of  the  parties,  which  prevents  its  fbl- 
lowmg  any  implied  defignation,  which  the 
rules  of  the  law  might  othcrwife  prefcribe : 
^  but  the  true  import  of  the  former  feems  to 
be,  where  a  perfon  makes  a  conveyance  to 
fuch  ufes  as  thp  appointor  Ihall  by  any  future 
deed,  &c.  direA  and  appoint,  and  in  default 
of,  and  until  fuch  appointment  to  the  ufe  of 
fuch  and  fiich  particular  perfons;  or  it  is, 
where  ufes  are  firft  limited  on  the  convey- 
ance, and  then  a  power  is  referved  to  fome 
particular  perfon  to  limit  oth^r  ufesj  fuch 
are  tjie  powers  of  leafing,  making  jointures, 
felling,  exchanging,  ^nd  charging.  Confi- 
during  an  appointment  as  taking  cfFeft  in 

M  m  a  either 


*  Botl.  note. 
Co.  Litt.  uader 
fo&.  276.  b. 
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cither  of  thofc  fcnfcs,  I  fhall  make  a  few  gme^ 
ral  obfervations  on  its  mature  and  operadon. 

* 

As  a  power  of  appointment  is  but  the  li-» 
mitadon  of  a  ufe,  it  follows  that  it  cannot  be 
confidered  as  an  independent  conveyance  of 
the  poflefllon  or  eftate.  Therefore,  if  a  per- 
fpn,  in  purfuance  of  a  power  of  appointment, 
limits  an  eftate  to  A.  to  the  ufe  of  B.  here  as 
the  ufe  is  firft  limited  to  A.  that  ufe  cjm  only 
be  executed  by  the  ftatute,  and  confequendy 
the  ufe  limited  to  B.  is  void  as  a  ufe^  upon 
the  principle  that  no  ufe  can  be  limited  upon 
a  ufe  I  but  this  limitation  to  B.  is  good  as  a 
truft\ 

With  refpeft  to  this  obfervadon,  we  muft 
make  a  diftindion,  where,  fubjeft  to  the  cxe- 
cudon  of  the  power,  the  whole  legal  fee  is 
vefted  in  the  perfon  or  perfons,  to  whom 
fuch  power  is  referved,  and  where  the  power 
of  appointment  is  limited  to  one,  who  has  not 
the  legal  fee  fubject  thereto:  for  in  the 
former  cafe  it  feems,  that  the  perfon  to 
whom  it  is  given,  may  either  make  a  diipp- 
fidon  of  the  ufe  by  virtue  of  the  power,  or 
he  may  make  a  conveyance  or  devife  of  the 

land 
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kmd  icfelf,  as  being  the  legal  owner  thereof* 
Thus  if  A.  makes  a  feoffment,  levies  a  fine, 
Ibffers  a  recovery,  or  conveys  by  leafe  and 
releafe  to  B.  and  his^ heirs,  to  fuch  ufes  as  A* 
ihall  by  deed  or  will  appoint,  and  in  default 
of  fuch  appointment,  to  the  ufe  of  A,  in  fee 
(or  indeed  the  ufe  would  refult  to  the  feoffor^ 
&c.  until  the  appointment  without  any  cx- 
prefs  declaration)  here  A.  may  make  an  ap- 
pointment, or  he  may  diipofe  of  the  land  as 
the  legal  poffeffor  \     In  this  cafe  if  the  fe-  I  ^<>'  ^"^^  «"i 
offor,  &c.  makes  his  will,  and  without  re^  6Co.  is,a. 
firring  to  or  reciting  the  power,  devifes  the 
land  generally,  it  takes  effed  as  a  devife  of 
the  land  itfelf,  and  not  as  a  difpofition  of  the 
ufe^  Lord  Coke,  indeed)  makes  a  diftin£tion  cibii 
between  a  feoffment  to  fuch  ufes  as  the  feoffor 
Ihall  by  his  laft  will  appoint y  and  to  the  ufe  of 
the  feoffor's  taft  will  \  for  with  refpecSt  to  the 
latter  he  fays,  that  if  the  feoffor  makes  his 
will  with  reference  to  the  power,  yet  it  ihall 
take  effeft  by  virtue  of  the  devifey  and  not  as 
a  limitation  of  the  ufe  •*.  *  Har.  Co.  Lite 

Hi.  a.  noc«2| 


Moor,  aSo. 


However>  if  a  power  of  appointment  is  re- 
served to  a  perfon,  who  is  not  the  legal  owner 
of  the  fee,  he  can  only  make  a.  limitatioa 
of  the  ufe.  in  purluance  of  the  power,  and 
^     '  M  m  J  can 
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can  make  no  conveyance  of  the  poflcffion,  as 
having  the  legal  eftate :  fuch  are  the  powci^ 
•  r:ferved  in  marriage  fcttlements  to  feoffees, 
rcleafees,  &c.  to  fell  and  exchange.  In  dlcfc. 
cafes  when  the  feoffees  cxcrcife  the  power, 
whatever  words  they  make  ufe  of,  whedicr 
grant y  bargaitty  Jelly  &cc.  they  can  only  opc- 
*  Buti.  note.       rate  as  a  limitation  of  the  ufc  \    When  pow- 

Co.  Litt.  un<!er  ^  _  ^  /•i_"jr»-.' 

fok  276.  b.        crs  are  refer ved  to  perions  ot  this  aelcnption, 

if  In  the  exercife  of  them  they  convey  by 
leafe  and  releafe,  bargain  and  fale,  &c.  or  in 
other  words,  if  they  convey  like  owners  of 
the  land,  rather  than  by  virtue  of  the  power, 
the  conveyance  ihall  neverthelefs  operate  at 
a  dilpofition  of  the  ufe  under  the  power  re- 
J  ferved  to  thencu    All  this  is  explained  in  s 

very  inftruftive  argument  of  Mr.  Pecre 
Williams,  in  the  cafe  6f  Tomlinfon  v.  Digh- 
'  1  p.  w.  149-    ton  ^     The  cafe  there  was  to  this  effeft ;  A- 

devifed  lands  to  B.  for  her  life,  with  a  power 
to  difpofe  of  the  fee  to  any  of  her  children. 
B.  coni^eycd  \yf,UaJe  and  reUaJe  to  the  ufc  of 
herielf  for  life,  remainder  to  the  ufe  of  her 
daughter  C.  in  tail,  remainder  to  the  ufe  of 
W.  in  fee :  the  queftion  was,  whether  this 
.  conveyance  was  a  good  execution  of  the 
power  ?  In  this  cafe  B.  was  only  the  legal 
bwner  t)f  a  life  eftate ;  therefore  the  obj^on 

was, 


I  Salk..  239. 
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Uras,  that  B.  conveying  by  leqfe  andrekafe  in 
fecy  fliewed,  that  (he  intended  to  convey  as 
pwncr  of  *the  cftate,  and  not  as  executing  a 
power.  But  it  was  held,  that  the  leafc  and 
rcleafc  was  an  efftSud^  though  an  imprt^er 
execution  of  the  power. 

There  is  a  cafe,  which  may  occaGonally 
happen,  wherein  moft  of  the  foregoing  obfer- 
vations  may  be  applied.  Suppofc  a  reco- 
very to  be  fuffered  to  the  ufc  of  A.  for  life, 
remainder  to  fuch  ufes  as  A.  and  B.  ftiafl 
jointly  appoint,  and  for  want  of  fucji  appoint- 
ment, to  the  ufe  of  B.  in  fee.  Here  A.  has 
the  legal  eftate  in  him  for  life  ahjoluuly^  and 
the  legal  eftate  or  ufe  is  executed  in  B.  in  fee 
by  the  ftatute,  fubjedt  however  to  be  defeat- 
ed, poftponed,  and  abridged  by  the  execution 
of  the  power.  Now  as  A.  has  an  abfolute 
eftate  for  life,  and  B.  the  remainder  in  fee, 
fubjeft  to  the  power,  both  of  them  by  join- 
ing in  a  lenfe  and  rcleafe  without  referring  to 
or  reciting  the  power,  may,  according  to  their 
refpedtive  eftates,  convey  an  eftate  in  fee  to 
the  rekafee  as  legal  owners  of  the  land,  and 
Hot  by  virtue  of  the  power.  But  on  the 
other  hand,  if  they,  reciting  the  power,  and  in 
ixercife  thereof,  convey  by  leaje  and  releqfe  to 

M.  m  4  C  in 
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C,  in  fec>  to  the  i^  of  D.  in  fee,  it  feems  by' 
the  better  opinion,  that  this  conveyance  bjr 
leafe  and  releafe  does  not  operate  as  an  a£- 
furance  of  the  land  icfelf,  but  merely  as  a  li- 
/  nutation  of  the  ufe  in  purlliance  of  the 
power;  confequcntly  the  fubfequent  limica- 
tion  of  the  ufe  to  D.  cannot  be  executed  by 
the  ftatute,  upon  the  principleTo  often  cited^ 
viz.  that  a  ufe  cannot  be  limited  upon  a  ufe ; 
but  D.  takes  an  equitable  fee.    For  in  this 
cafe,  when  the  parties  recite  the  power,  and 
inpurjuance  thereof  make  the  conveyance,  it 
fliewed,  that  they  intended  to  limit  the  ufe  in 
exercife  of  the  power,  and  Hot  to  make  an  in- 
dependent conveyance,  as  owners  of  the  land. 
The  leafe  and  releafe  in  this  cafe  appears  to 
have   a  very  peculiar  operation ;  for  as  it 
operates  in*  the  firft  place  as  an  apptnntment^ 
it  previoufly  transfers  or  vefts  the  remainder 
of  the  ufe  in  fee  after  A.'s  eftatc  for  life  in  C. 
and  then  the  ftatute  executes  the  poffeffion  to 
him  out  of  the  original  feifin  of  the  reco- 
veror.     Now  though  the  leafe  and  releafe 
convey  the  legal  eftate  in  fee  in  remainder  to 
C.  in  purfuance  and  by  virtue  of  the  power ^ 
yet  it  alfo  has  another  effeft,  for  by  force  of 
its  true  and  original  operation,  it  conveys  the 
legal  eftate  of  A.  for  life,  which  is  ftotJubjeS 

f 


(     S37    ) 

to  the  power.  Therefore,  when  the  life  cftatc, 
and  the  rennainder  in*  fee,  are  united  in  one 
and  the  fame  perfQn,  the  eftate  for  life,  which 
pafled  by  the  leafe  and  releafe,  is  merged  and 
extinguiihed  in  the  remainder  in  fee,  which 
palled  to  C.  byway  of  limitation  or  appoint- 
ment of  the  tife :  by  this  means  C.  becomes 
feifed  of  the  whole  ufe  or  legal  eftate  in  fee- 
fimple,  which  ufe  or  legal  eftate  can  not  be 
^  drawn  from  him  by  any  fubf^quent  declara- 
tion of  the  ufe  to  D. 

By  virtue  of  a  power  of  appointment,  a  per- 
fon  may,  in  a  certain  degree^  efFeftuaie  a  re- 
mote limitation,  which,  if  placed  in  the  ori- 
ginal  deed,  would  be  coniidered  as  tending 
to  a  perpetuity,  and  therefore  void.  Thus 
if  there  be  a  limitation  to  one  for  life,  who  at 
that  time  has  no  fon,  with  a  general  power 
referved  to  B.  to  limit  the  ufes  in  remainder 
to  fucb  and  fuch  perfons  (without  particu- 
larizing any  fet  of  perfons)  as  B.  ftiall  ap- 
point i  here  upon  the  birth  of  a  fon  of  the 
tenant  for  life,  the  ufe  may  be  limited  to  fuch 
firft  fon  for  life,  remainder  to  his  firft  and 
other  fons  in  &n&  fettlement,  notwithftand- 
ing  the  perfons  to  whom  the  eftates  are  ap- 
pointed were  not  in  exiftence  at  the  time  of 

the 
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the  execution  of  the  conveyance,  m  which 
t  But!  note.  thc  powcF  IS  Contained  *.  Bnt  if  the  power 
foK  38 1 ."  a"  b.  is  reftrained  to  the  particular  fons  of  thc  tenant 
Kobinfon  V.  foF  life.  It  is  void  !  therefore  when  the  great 
rErownl^cha.  dukc  of  Maflborough  gave  a  power  to  truC- 
^^'  *'•  tees  by  his  will,  on  the  birth  of  the  fons  of 

the  tenants  for  life  therein  named,  to  revoke 
the  nfes  limited  to  thofe  fons  in  tail^  and  to 
limit  the  ufes  to  fuch  firft  fonsj^  Kfey  re- 
mainder to  the  firft  and  other-  fons  of  fuch 
firft  fons  fcverally  and  liicceflively  in  tail 
male  i  it  was  held,  that  this  power,  as  tending 
*  5  Brown.       to  a  ptTpetuity,  was  void  **. 

P.C.  59X.  * 

*  It  is  generally  true,  that  a  ufe  limited  by 

Virtue  of  a  power  of  appointment,  has  rela- 
tion to  the  conveyance,  wherein  the  po\^er  is 
contained.  Therefore,  if  an  eftate  is  limited 
to  thc  ufe  of  fuch  and  fuch  perfons,  as  a  pur- 
chafer  iOball  appomt,  and  in  default  of  appoint- 
ment to  thc  ufe  of  the  purchafcf  and  his  heirs  ; 
now  unril  the  purchafer  exercifes  thc  power, 
he  is  feifed  of  a  bafe  and  qualified  fee,  liable 
totre  defeated  by  the  execution  of  the  power  j 
und  if  he  dies  withotJt  making  any  appoint- 
ment, his  wife  will  be  clearly  entitled  to  her 
dower ;  but  if  he  exercifes  his  power,  then  a 
new  life  fprings  up,  which  entirely  defeats  the 

intermc- 
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interme^ate  ufe  limited  in  default  of  the  ap- 
pointment, and  of  courfe  ddlroys  the  wife's 
right  to  dower  K    So  if  an  eftate  be  conveyed  *  suti.  nore« 

,         -      ,    .     ^       -.  -  .  ,  .Co.  Litt.  under 

to  the  ufe  ot  A.  for  hfe,  with  many  remain-  foi.ai6,b,ii7Ju 

ders  over,  and  a  power  is  refcrvcd  to  A.  to  ^  '' 

make  leafes,  or  a  jointure  upon  an  after-taken 

wife,  here  when  A.  exercifes  his  power,  it 

takes  eiFeft  by  way  of  limitation  of  a  ufe, 

which  entirely  over-reaches  and  takes  pre- 

cedefice  of  the  other  ufes "".  *  1 1^.  w,  246, 

vida  i  P.  W, 
660. 

Upon  the  fame  principle,  if  there  be  a  li- 
jTiitatiof^-of  a  ufe  to  A.  for  life,  and  l^ter  his 
deceafe  to  (uch  ules  as  6:  fhall  Appoint,  who 
afterwards  in  A/s  lifetime  appoints  the  ufe  to 
the  right  heirs  of  A. ;  in  this  cafe  it  feems, 
that  the  limitation  of  the  ufe  to  the  right  heirs 
of  A.  by  virttie  of  the  appointment,  unites 
with  the  life  eftate  of  A.  fo  as  to  make  the 
right  heirs  take  by  defcenty  and  not  by  way  of 
a  contingent  remainder  ',  becaufe  the  ufe,  j  ^.^^ 
limited  under  the  power,  operates  as  a  ufe  99-»oo.c<iic.4. 

"  '      *  Bulk  note  I. 

created  by,  and  arifing  under  the  original  Co.Lut,^99.  . 
conveyance.  In  cafes  like  this,  care  fhould 
be  taken  to  appoint  the  ufe  immediately  to 
the  right  heirs  j .  therefore,  if  the  limitation  be 
to  A.  for  life,  and  after  his  deceafe  to  fuch 
ufes  as  B*  fhall  appoint  and  B*  makes  an 

4  appointment 
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appointment  to  C.  in  fee,  to  the  ufe  of  the 
right  heirs  of  A. ;  here  the  legal  eflate  or  ufe 
is  veiled  ifi  C.  by  the  appointment,  and  the 
right  heirs  of  A.  take  only  an  equitable  eftatc 
or  truft  I  therefore,  as  the  legal  eftate  for  life 
of  A.  cannot  incorporate  with  ^t*  equiiaMe 
eftate  limited  to  his  right  heirs,  A*  cannot 
take  an  eftate  of  inheritance^  but  merely  a 
life'  eftate  widi  a  contingent  remainder  to  his 
"VitieiFcarne,  right  hcirs ".     Upon  the  fame  principle  and 

77*  7      /9* 

t  Eq.ab.  383,    for  the  feme  reafons,  if  an  eftate  is  limited  to 
pi*  4. 

svm.ab.z62.    A.  for  life,  remainder  to  truftees  and  fheir 

beirr  (omitting  the  words,  during  the  life 
of  A,)  to  prcferve  condngent  remainders, 
remainder  to  fuch  ufes  as  B.  ftiall  by  deed 
or  will  appoint.  Now  in  this  cafe,  the 
limitation  to  the  truftees  and  their  heirs, 
after  the  determination  of  A's.  eftate  for 
life,  not  being  confined  (as  is  ufual)  to  the 
lifetime  of  A.  gives  them  the  whole  legal 
remainder  in  fee-Iimple  expe&ant  on  the 
deceafe  of  A.  and  confequendy  if  B.  makes 
an  appointment  in  purfuance  of  the  power  to 
the  right  heirs  of  A.  this  is  not  a  limitation 
of  a  1^  executed  by  the  ftatute,  but  merely 
trujl  or  equitable  eftate  j  of  courfe  the  limi- 
tation to  the  right  heirs  of  A.  cannot  incor- 
porate 
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porate  with  the  previous  eftate  limited  to  him 
for  life. 

In  fome  cafes,  however,  an  appointment 
does  not  relate  back  in  point  of  time  to  the 
inftrumei^t  by  which  it  is  created.  Thus  in 
the  cafe  of  the  Duke  of  Marlborough  v.  Lord 
Godolphin",  where  Lord  Sunderland  by  his  aavacy»«t* 
will  gave  the  intereft  of  £.  30,000  to  his 
wife  during  her  life,  and  after  her  decealc,  the 
princip^  to  be  diftributed  among  fuch  of  his 
children,  and  in  (uch  manner  ahd  proportion  ^ 
as  Ihe  by  any  deed  or  will,  or  Inftrument  or 
writing  in  nature  of  a  will,  fhould  dire6t  and 
^j^int*  By  her  will  reciting  the  power,  flic 
gave  £.  i5iOOO  to  Lady  Morpeth,  and 
^.  2,000  to  Mr.  Spencer,  who  both  died  in 
the  life- time  of  the  teftat;rix:  the  queftion 
was,  whether  the  appointment  had  a  relation 
back  to  the  time  of  the  death  of  Lord  Sun- 
derland, when  the  inftrument,  which  created 
the  power,  took  effeft,  fo  as  fuch  relation 
ihould  over-reach  the  death  of  the  two 
parties  who  were  alive  at  the  death  of 
Lord  Sunderland  the  teftator ;  according  to 
which  conftruftion,  the  legacies  would  be 
confidered  as  vefting  in  them  during  their 
lives  ?  But  Lord  Hardwicke  held,  that  no- 

thmg 


thing  veiled  in  them  during  their  hvd,  and 
confequently  nothing  was  tranfinifliblc  to 
their  rcprcfentatives ;  becaufe  every  peribn 
claiming  under  the  execution  of  a  powcTj 
mud:  claim  not  only  according  to  the  exe-^ 
cution  of  the  power,  but  the  naturr  of  the 
injirument  by  which  that  power  is  executed ; 
and  therefore  a  ivUl  in  execution  o£  fuch  a 
Vide  fupra  217.  powcr  being  always  revocable^  if  it  be  taken 

LordQrmond's  1  •  /• 

cafe,  Hod.  34g.   as  the  cxecution  of  a  power  generally^  and 

not  as  a  willy  or  inftrument  in  nature  of  a  w^ 
Vide  oke  V.  then  is  it  irrevocable }  but  fo  long  as  it  is 
,  vvcy,  135.     called  a  will,  it  is  revocable,  and  of  couric 

not  complete  till  the  death  of  the  teftatrixt 
and  therefore  nothing  cw  vefl:  in  the  ap« 
pointees  or  legatees  till  that  dmct 

I  Ihall  prefent  the  reader  with  the  fbrai  of 
a  deed  of  appointment  made  in  purfuance  of 
a  power  referved  to  a  purchafer,  who  caulcd 
die  original  purchafe  deed  to  be  made  wiiA 
this  power,  in  order  to  prevent  his  wife  fix>m 
claiming  her  dower.  A  purchafe  deed  of 
this  nature  we  have  already  had  an  opportu* 
»Supra.  495.     nity  of  explaining  p.    With  refpcfl  to   the 

appointment  and  conveyance  hereto  (lib* 
joined,  I  mufl  in  the  firft  place  premiie^  that 
it  ihould  for  the  reafons  given  above,  recite 

the 
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Ac  inftrumcnt,  by  which  the  powder  I3  creat- 
ed ;  and  where  in  the  execution  of  a  power 
the  party  is  confined  to  obferve  any  particular 
circumftances,  as  that  of  attefting  the  deed 
with  fuch  and  fuch  witnefs,  &c.  as  the  vali- 
dity of  the  appointment  depends  upon  a  due 
obfervapce  of  fuch  circumftances  ', .  they  q ,  p.  w.  is«, 
fliould  be  carefully  and  fully  recited,  in  order  ^'^^  Cha.45x 
that  ij:  may  appear  upon  the  face  of  the  deedj^ 
that  they  were  ftri6Uy  complied  with.  In 
the  next  place,  as  a  power  is  at  all  times 
liable  to  be  defeated,  fufpended,  or  deftroycd^ 
and  as  the  eftates  created  by  it  depend  upon 
the  ftrift  compliance  by  the  execution  of  the  « 

power  with  all  the  circumftances  required  by 
the  inftrument,  which  creates  it,  it  fcems  pru- 
dent,  and  indeed  now  cuftomary,  to  procure 
the  perfon  or  perfons  in  whom  the  legal  fee 
is  vetted,  lubjeft  to  the  power,  to  join  in  a 
conveyance  of  fuchjegal  eftate  by  leqfe  and 
rdeafgy  ib  that  if  the  execution  of  the  power 
proves  defeftive,  and  therefore  void,  ftill  that 
the  legal  eftate  and  poffeflion  may  pafs  by 
virtue  of  the  leafe  and  releafe.  This  is  en- 
deavoured to  be  illuftrated  by  the  following 
precedent,  which  is  a  dee()  of  appointment 
in  purfuance  of  a  power,  and  at  the  fame 
time  is  a  conveyance  by  leafe  and  releafe  of 

the 
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the  l^al  cftatc  and  poflefiion.  With  rcfpeft 
to  the  leale  or  bargain  and  fale  for  a  ycar^  I 
muft  refer,  as  to  its  forn^,  to  the  one  cited 
above. 


Reciul  of  tlie 
indrumenty 
which  created 
the  power. 


^^%&  Sltltenture  of  three  parts,  made, 
&c.  IBettoeett  Matthew  Mun  of 
in  the  parifli  of  St.  Andrew's  Holborn,  in  the 
county  of  Middiefex,  Efquire,  of  the  firft 
part,  Nadianiel  Nore,  of  •  Gentle-' 

man,  of  the  fecond  part,  and  Peter  Penny,  of 
builder,  of  the  third  part:  WSIiffttta0 
by  indentures  of  leafe  and  releafe,  bearing 
date  refpedively,  the  i6th  and  17th  days  of 
Auguft  now  laft  paft,  the  releafe  being  of 
three  parts,  x  and  made  between  Charles 
Church,  of  Efquire,  of  the  firft  par^ 

the  faid  M.  Mun,  of  the  fecond  part,  and  the 
faid  N.  Nore,  of  the  third  part,  the  meifuagea 
or  tenements,  lands  and  hereditaments,  here- 
inafter mentioned  or  hereinafter  granted,  re- 
leafed,  limited,  and  appointed,  or  exprefled 
and  intended  fo  to  be,  were  among  other  he- 
reditaments conveyed  and  aflfured,  and  now 
are  and  fland  limited  Co  tfit  Itfe  of  fuch 
perfon  or  perfons,  for  fuch  eftate  and  eftates, 
intereft  and  interefts,  and  to  and  for  fuch  in- 
tents and  purpbfes,  and  in  fuch  manner  and 
form,  as  he  the  faid  M.  Mun,  by  any  deed  or 
deeds,  inftrument*  or  inftruments  in  writing, 
to  be  fealed  and  delivered  by  him  in  the  pre- 
fence  of  and  attefted  by  two  or  more  credible 
yritneflcs,  or  by  his  laft  will  and  teflament  in 

writing 
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writing,  or  any  writing  in  the  naturcf  o^  of 
})urporting  to  be,  his  laft  will  and  teftament^ 
or  any  codicil  thereto,  to  be  iigned,  fealed^ 
and  publifhed  by  hinrii  in  the  prefence  of, 
and  attefted  by>  diree  or  more  credible  wit- 
hefies,  fhould  direft,  limit,  or  appoint ;  and  in 
de&ult  of,  and  until  (lich  direction,  limitation^ 
or  appointment^  ®0  tj^e  Itfe  of  the  faid  M. 
Mun  and  N.  Nore^  and  die  heirs  and  afligns 
of  the  faid  N.  Nore  for  ever,  Jn  tmft  ne- 
vertheleis,  as  to  the  eftate  and  Intereft  fo 
thereby  limited  in  ufe  to  the  laid  N.  Norej 
his  heirs  and  alTignSj  for  and  for  the  only  be- 
nefit of  the  faid  M.  Mun^  his  h^irs  and  aflignsi 
for  ever,  and  to  be  conveyed  and  dilpofed 
of  from  time  to  time  as  he  the  faid  M.  Mun^ 
his  heirs  or  affigns,  fliottld  direft  or  appoint, 
and  to,  for,  and  upon  no  other  ufe,  truft,  in^ 
tent,  or  purpofe  whatfoever :  iSttti  togereatf 
the  laid  P.  Penny  hath  contrafted  and  agreed 
to  and  with  the  faid  M.  Mun,  for  the  abfo- 
lute  purchafe  of  the  fee-fimple  and  inheri- 
tance of  the  meffuages  or  tenements,  lands, 
hereditaments,  and  premiffes  hereinafter  par- 
ticularly mentioned  and  defcribed,  and  here- 
inafter granted,  releafed,  limited,  and  ap- 
pointed, or  exprelTed,  and  intended  fo  to  be, 
at  or  for  the  price   or  fum  of  £.  3,000 : 

^oto  t|^t0  BIntientttre  toitmdetj^,  that  for 

and  in  confideration  of  the  fum  of  £4  3000  confideraiion,' 
of  lawful  money  of  Great  Britain  to  the  faid 
M.  Mun  in  hand  paid  by  the  faid  P.  Penny, 
at  %r  before  the  fealing  and  delivery  of  thefc 
prefents,  the  receipt  whereof  he  the  faid  M. 
Mun  doth  hereby  acknowledge,  and  thereof, 

N  a  an(L 
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,  and  of  and  from  the  fame,  and  erery  pare 
thereof,  doch  acquit,  releafe,  and  difcharge  the 
laid  Pi,  Penny,  his  heirs,  executors,  admini- 
ftrators,  and  affigns,  and  every  of  them,  for 
ever,  by  thefe  prefents  j  and  alfb  for  and  iit 
confideratibn  of  the  fum  of  ten  fbiUmgs  of 
like  lawful  money,  at  the  fame  time  to  the 
faid  N.  Nore  alfo  paid  by  the  faid  P.  Penny, 
the. receipt  whereof  is  hereby  ackno^cdged, 
he  the  faid  M.  Mun,  purfuant  to,  and  in  el- 
ercife  and  execution  of  the  faid  recited  power 
and  authority  given  and  referred  to  him  in 
'  and  by  the  faid  hereinbefore  in  part  recited 
indenture  of  releafe  as  aforefaid,  and  by  force 
and  virtue  thereof,  and  of  all  and  every  other 
power  and  authority,  powers  and  authorities^ 
to  him  in  that  behalf  referved,  or  in  him 
veiled,  or  him  in  anywifc  thereunto  enabling^ 
Grant  and  ap-     f^at^  granted,  bargained.  Ibid,  aliened,  rc- 
pointmcnt.        ^^^^^^  dircftcd,  limited,  appointed,  and  con- 
^    firmed,  and  by  this  prefent  deed  in  writii^ 
under  his  hand  and  feal,  and  by  him  duly 
fignedj  fealed,  and  delivered,  m  die  prelence 
o^  and  attefted  by  the  two  credible  witneffe^ 
whofe  names  are  intended  to  be  hereupon 
indorfed  as  witnefles  hereto,  SDotj^  abfolutdy 
and  irrevocably  grant,  bargain,  feU,    alien, 
releafe,  direft,  limit,  appoint,'  and  confirm ; 
and  the  faid  N.  Nore,  at  the  requeft,  and  by 
the  direftion  of  the  faid  M.  Mun  (teftified  by 
his  being  a  party  to,  and  fealing  and  delivering 
Revafc  by  the    thcfc  prcfcnts)  f^Htft  bargained,  fold^  aliened, 
*"*  '*9'  and  releafed,  and  by  thefe  prefents  3>at|^  bar- 

gain,  fell,  alien,  and  releafe  unto  the  faid  P. 
Penny  (in  his  aftual  poflTeffion  now  being,  by 

virtue 
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Virtue  of  a  bargain  and  fale  to  him  thereof  Mention  of  the 
made  by  the  (aid  M.  Mun,  and  N.  Nore,  in  j^^rTici"**  ^"'^ 
confideration  of  five  (hillings,  by  indenture 
bearing  date  the  day  next  before  the  day  of 
the  date  of  thefe  prefents,  for  the  ternn  of  one 
whole  ycarj  commencing  from  the  day  of  the 
date  of  the  fame  indenture  of  bargain  and 
falc>  and  by  force  of  the  ftatute  made  for 
transferring  ufes  into  polTeflion)  and  to  his 
heirs  and  afligns>  all  thofe  the  meiTuages  or 
tenements,  &c.  (here  ddcribe  the  farcels)  to- 
gether with  all  the  houles>  outhoufes,  offices, 
•  yards,  ways^  waters,  warercourlesi  lights,  eafc-    • 
ments,  privileges,  profits,  commodities,  ad- 
Vantages,  emoluments,  hereditaments,  rights^ 
members,  and  apptutenances  whatfoever,  to 
the  faid  meiTuages  or  tenements^  lands,  here^ 
ditaments  and  premiiTes  belonging,  or  in  any- 
wife    appertaining,    or    acceptcd>    reputed^ 
deemed,  taken,  or  known  as  part,  parcel,  or 
member  thereof,  or  of  any  part  thereof^  and 
the  reverfion  and  revcrfions,  remainder  and 
remainders,  yearly  and  other  rents,  ifTues,  and 
profit3»  of  all  and  (ingulf  the  faid  premifles ; 
and  alfo  all  the  eftate,  right,  titles  intercity 
ufe,  truft,  property,  polTeffion,  benefit,  claim,    * 
and  demand  whatibever,  both  at  law  and  in 
equity,  of  them  the  faid  M.  Mun  and  N^ 
Nore,  o^  in,  to,  or  out  of  the  f^id  melTaages 
or  tenements,  lands,  hereditaments,  and  pre^ 
mifles  hereby  granted^  limited,  and  appoint- 
ed, or .  exprefled,  and  intended  fo  to  be^  and 
every  of  any  part  thereof,  Co  fiatje  anO  to  Habcndin. 
I^oip  the  faid  mefluages  or  tenements,  lands,  -  ^ 

hereditaments,  and  premifTes^  with  all  and 

N  n  2  lingular 


Covenant  that 


iucumber. 
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fingular  the  appurtenances,  unto  the  iaid  P^ 
Penny,  his  heirs  and  afligns,  to  the  only  pro- 
per life  and  behoof  of  the  faid  ?•  Pienny,  his 
heirs  and  afligns,  for  ever :  atU)  the  laid  N. 
th«  truftec  has    jijorc  for  himfcif,  his  heirs,  executors,  and 

done  no  acts  to         ...  ^  111 

adminiftrators,  doth  hereby  covenant,  pro- 
mife^  and   agree  to   and   with  the  faid   P. 
Penny,  his  heirs  and  afligns,  that  he  the  faid 
N.  Norc  hath  not  at  any  time  heretofore 
made,  done,  committed,  executed,  or  will« 
ingly  or  knowingly  fufFered  any  aft,  deed^ 
'  matter,  or  thing  whatfoever,  whereby,  or  by 
reafon  or  means  whereof  the  meflTuages,  or 
tenements,    lands,  hereditaments,  and  pre- 
miflfes  hereby  granted  and  releafed,  limited 
and  appointed,  or  exprefled  and  intended  /b 
to  be,  or  any  part  thereof,  is,  are,  can,  (ball, 
or  may  be  impeached,  charged,  incumbered^ 
or  in  anywife  afFefted.in  tide,  charge, eftate;, 
or  otherwife  howfbever:  3ttb  the  faid  M. 
Mun  for  himfelf,  his  heirs,  executors,  and 
adminiftrators^  doth  hereby  alio  covenant, 
promife,  and  agree,  to  and  with  the  faid 
P.  Penny,  his  heirs  and  afligns,  in  manner 
following  (that  is  to  fay)  that  for  and  not- 
withfl:anding  any  aft,  deed,  matter,  or  thing 
whatfoever,  made,    done,  executed,    com- 
mitted, occafioned,  or  fufFered  by  him  the 
faid  M.  Mun,  or  the  faid  N.  Nore  to  the 
contrary,  he  the  faid  M.   Mun  is  lawfully 
yidcfipra,5i«.  fcifed  of  and  entitled  to  the  faid  mefluages 
ill  margin©.       ^^    tenements,    lands,    hereditaments,    »id 

premifles,  in  the  manner  and  according  to 
the  form   of  the  limitations  in  the   before 
in  part  recited  indenture  expreflcd  and  con- 
tained^ 


ITAial  cove- 
nants by  the 
appointor 
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tained,  and  that  notwithftanding  any  fuch  stSt^, 
matter,  or  thing  as  afordaid,  he  the  faid 
M.  Mun  now  hath  in  himfelf  good  right, 
full  power,  and  lawful  and.  abfolute  authority 
to  grant,  bargain,  fell,  alien,  releafe,  diicflt, 
limit,  and  appoint  the  i'aid  mefluages  or  te- 
nements, lands,  hereditaments,  and  premiffes, 
and  every  part  thereof,  with  the  appurte- 
nances, unco  the  faid  P.  Penny,  his  heirs  and 
aflfigns,  in  manner  and  form  aforefaid:  j9n& 
alfo,  that  the  faid  mefTuages  or  tenements^ 
lands,  hereditaments,  and  premifies  hereby 
granted,  releafed,  limited,  and  appointed,  or 
exprcfled  and  intended  fo  to  be,  and  every 
part  thereof)  with  the  appurtenances,  fhall 
from  time  to  time,  and  at  all  times  hereafter, 
remain,  continue,  and  be,  unto  the  faid  P. 
Penny,  his  heirs  and  afligns,  and  fhall  and 
may  be  peaceably  and  quietly  had,  held,  and 
enjoyed,  and  the  rents,  iifues,  and  profits 
thereof,  and  of  every  part  thereofi  received^ 
had,  and  taken  accordingly,  without  any  let, 
fuit,  trouble  denial,  eviftion,  ejeftion,  in- 
terruption, or  difhirbance,  o(,  from,  or  by  the 
faid  M.  Mun,  or  his  heirs,  or  the  faid  N. 
Nore,  or  his  heirs,  or  by  any  other  perfbn  or 
perfons  lawfully  or  equitably  claiming  or  to 
claim  by,  from,  through,  under,  or  in  truft 
for  him  or  them,  and  that  free  and  clear,  and 
freely  and  clearly  acquitted,  exonerated,  and 
difcharged,  or  otherwife  by  him  the  faid 
M.  Mun,  his  heirs,  executors,  and  adminif- 
trators,  well  and  fufficiently  faved,  defended, 
Hept  harmlefs,  and  indemnified  of,  from,  and 
^gainft  all  and  all  manner  of  former  and  other 

N  n  3  gifts^ 
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gifts,  grants,  bargains,  falesj  leafes,  mortgages, 
,  jointures,  dowers,  and  all  right  and  title  of 

dower,  ufes,  trufts,  wiDs,   intails,   ftatutes- 
merchant,  and  of  die  ftaple  recognizances, 
juc^mencs,    extents,    execytions,    annuities, 
legacies,    payments,   rents    and    arrears  of 
rent,  forfeitures,  re-entries,  caufe  and  caufes 
of  forfeiture  and  re-entry,  and  of>  frooi,  and 
againft  all  and  fingular  other  cftates,  titles, 
troubles,  charges,  and  incumbrances  whatfo- 
ever,  ha^,  niade,  done,  executed,  committed, 
occafioned,  or  fufFered  by  them  the  faid  M. 
Mun,  and  the  faid  N*  Nore,  or  either  of 
them,  or  by  any  other  perfonor  perfons  law- 
fully or  equitably  claiming  or  to  claim  by, 
from,  under,  or  in  truft  for  him  or  them:  2rt> 
mortotJCr,  that  he  the  faid  M.  Mun,  and  his 
heirs,  and  all  and  every  other  perfon  or  perfons 
having  or  lawfully  or  equitably  claiming,  or 
who  (hall  or  may  have,  or  lawfully  or  equi- 
tably claim,  any  eftate,  right,  tide^  tmftjor 
intereft,  of,  in,  to,  or  out  of  the  faid  meffuagcs 
or  tenements,  lands,  hereditaments,  and  pre- 
mifles,  hereby  granted,  releafed,  limited,  .^^ 
(Covenant  for     appointed,  or  expreffed  and  intended  fo  to  be, 
funhcr  affu-      ^^  ^^^  ^^^^  thereof,  by,  from,  through,  under, 

or  in  truft  for  him  or  them,  ^all  and  will 
from  rime  to  time,  and  at  all  or  any  time  or 
times  hereafter,  upon  every  reafonablc  re- 
queft,  and  at  the  proper  cofts  and  charges  m 
the  law  of  the  faid  P.  Penny,  his  heirs  or  al- 
iigns,  make,  do,  acknowledge,  levy,  fu<ft^> 
and  execute,  or  caufe  or  procure  to  be  made, 
done,  acknowledged,  levied,  fuffered,  and  ex- 
ecuted, all  and  every  fuch  fbrthcr  and  other 
g  }awn*^ 


ranee* 
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lawful  and  teafonable  a£b,  deeds,  things^  de« 
vices,  conveyances,  and  aifur^nces  ,in  the  law 

^  whatfoever,  for  the  further,  better,  more  per- 
fed,  and  abfulute  granting,  releafing,  convcy- 

ving,  afiliring,  limitingi  and  confirming  the  faid 
meduages  or  tenements,  lands,  hereditaments, 
and  premiffes  hereby  granted,  releafed,  limited, 
•^d  appointed,  or  expreffcd  and  intended  fo 
to  be,  and  every  part  thertof,  with  the  ap- 
purtenances, unto  the  faid  P.  Penny,  his  heirs 
and  afligns  for  evci,  or  otherwife,  as  he  thj^ 
faid  P.  Penny,  his  heirs  or  afligns  fhall  direA 
or  appoint,  be  the  fame  by  fine,  feoffment, 
common  recovery,  deed  enrolled  or  not  en- 
rolled, or  any  other  matter  of  record  or  not 
of  record,  or  otherwife  howfoever,  as  by  the 
laid  P.  Penny,  his  heirs. or  afligns,  or. cither 
or  any  of  them,  or  their  or  cither  of  their 
counfel  learned  in  the  Jaw,  Ihall  be  reafonably 
devifed  or  advifcd  and  required,  fo  as  fuch 
further  affurance  or  afTurances  contain  or  im- 
ply no  further  or  other  warranty  or  covenant, 
than  againft  the  perfon  or  perfons  who  fhall  be 
required  to  make  and  execute  the  fame,  and 
his,  her,  or  their  refpeftivc  heirs,  executors, 
and  adminiHrators  a6ts  and  deeds  only,  and 
fo  as  tnc  perfon  or  perfons  who  fliali  be  re- 
quired to  make  and  execute  any  fuch  further 
aflurance  or  afTurances  be  not  compelled  or 
compellable,  for  the  making  or  doing  thereof 
to  go  or  travel  from  his,  her,  or  their  refpec,- 
cive  dwelling  or  dwellings,  or  ufual  place  or 
places  of  refidence  or  abode :  2Ltit}  the  faid 
M.  Mun,  for  himfelf,  his  heirs,  executors,  and 
administrators,  doth  hereby  further  covenant, 

N  n  ^  promife^ 
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promife,  and  agree  to  and  whh  the  faid 
Covenant  to  P.  Penny,  his  heirs,  and  aflfigns,  that  he  the 
SccOs^r  ^^^      f^i^  M.  Mun,  his  heirs,  executors,  adminif- 

trators,  or  affigns,  Ihall  and  will  from  time  » 
time,  and  at  all  times  or  time  hereafter,  upon 
every  reafonable  requeft,  and  notice  thereof 
in  writing  for  that  purpofe  given  to  him  the 
faid  M.  Mun,  his  heirs  or  affigns,  or  feme  or 
one  of  them,  by  the  faid  P.  Penny,  his  heirs 
or  affigns,  or  either  or  any  of  them,  but  at 
the  cofts  and  charges  of  the  perfon  or  perfons 
requiring  or  defiring  the  failie,  produce  and 
Ihew  forth,  or  caufe  or  procure  to  be  produced 
and  Ihewn  forth,  to  them,  or  either  or  any  of 
them,  or  to  fuch  perfon  or  perfons  as  they, 
or  any  of  them, '  (hall  dired,  defire,  or  re- 
quire, or  at  any  trial,  hearing,  or  examina- 
tion in  any  court  of  law  or  equity,  or  other 
judicature,  or  upon  the  execution  of  any 
commiffion,  or  elfewhere  in  England,  as 
occafion  (hall  be  or  require,  the  faid  recited 
indentures  of  leafe  and  releafe,  of  the  i6di 
and  17  th  days  of  Auguft  now  laft  paft,  for 
the  manifeftation,  defence,  and  fupport  of 
the  eftate,  right,  tide,  intereft,  property,  or 
pofTeffion  of  the  faid  P.  Penny,  his  heirs  and 
affigns,  of,  in,  or  to  the  faid  meffuages  or 
tenements,  hereditaments,  and  preriiiffes 
hereby  granted,  releafed,  limited,  and  ap- 
pointed, or  expreffed  and  intended  fo  to  be, 
with  the  appurtenances,  unlcfs  the  faid  M« 
Mun,  his  heirs,  executors,  adminiftrators,  ox 
jaffigns,  ihall  be  prevented  or  hindered  from  |a 
doing  by  cafualties  of  fire,  or  other  inevitable 
accidents :  Ml^  tofimaS  JoJin  Church,  of 
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..■  >  efij;  dcceafcd,  father  of  the  btfore^ 
named  C.  Church,  being  feiled  and  poffcOed 
of  (amongft  other  eftates  and  hereditaments)  Rwiui  oTm 
the  faid  meffuages  or  tenements,  heredita-  ^^"'"^ 
ments  and  premiffes,  hereinbefore  granted, 
releafed,  limited,  and  appointed,  by  his  laH 
will  and  teftament  in  wndng,  k>earing  date  on 
or  about  the  iddayof  Septemlxr,  i77i,did 
amongft  other  things  give  and  devife  unto 
Sir  William  Jones,  baronet,  (amongft  fundry 
other  cftates,  hereditaments,  and  premiffes) 
all  and  Angular  the  premiffes  heceinbefore 
granted  and  releafed,  with  the  appurtenances, 
Co  %alb  to  the  faid  Sir  William  Jones,  his 
executors,  admininxators,  and  affigns,  for  the 
term  of  loco  years,  to  commence  from  the 
faid  tcftator's  dcceafe,  upon  certain  trufts 
therein  particularly  mendoned,  which  have 
been  long  fince  fatisfied  and  difcharged  j  and 
the  faid  term  by  divers  melhe  alignments 
and  affurances  in  the  law  (and  particularly 
by  a  certain  indenture  of  affignmcnt  of  five 
parts,  bearing  date  on  or  about  the  loth  day 
of  Auguft,  now  laft  paft,  and  made  or  e^- 
prcffed  to  be  made  between  the  Rev.  T. 
Tompfon,  of  cleric,  of  the  firft  part; 

W.  Win,  of  efq;  of  the  fccond  partj 

the  iaid  C.  Church,  of  the  third  part  j  F. 
French,  of  efq;  of  the  fourth  part}    ■ 

and  R.  Rogers  of  the  fifth  part)  hath  been, 
and  now  is  veiled  in  the  faid  F.  French,  his 
executors,  adminiftrators,  and  affigns,  for  all 
the  refidue  and  remainder  now  to  come  and 
unexpired  of  the  faid  term  of  looo  years,  3|W 
ttutt,  for  the  faid  C,  Church,  his  heirs  aod 
affigns. 
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afiigns,  or  fuch  purchafer  or  purchafers,  <»* 
other  perfon  or  perions^  .to  whom  the  iaid 
feveral  hereditaments^  or  the  freehold  and 
rcverfion  or  inheritance  thereof  were,    or 
from  time  to  time  ihould  be  conveyed  or 
aflfured,  and  to  be  aiTigned^  furrendercdj  or 
other  wife  difpofed  of  from  time  to  time,  as 
he  or  tlicy  refpcdively,  or  his  or  their  re- 
ipeAive  heirs  or  afiigns  Ihould,  as  to  their 
refpective  parts  of  the  fame  premifles,  dircft 
or  appoint ;  and  in  the  mean  time,  3lii  tntt 
to  attend  the  inheritance  of  the  (ame  pre*- 
miffes,  to  protefk  the  fame  from  all  nicfiie 
incumbrances    (if  any  fuch    there   were;) 
which  fiid  term  was  by  the  brforc  in  part 
recited  indenture  of  releafe,  declared  to  be  in 
truft  for  the  faid  M.  Mun,  his  heirs  and  af-^ 
figns,  and  from  time  to  time  to  be  afligncd 
as  they  (hould  dired:  or  appoint,  and  fubjeS: 
thereto;  and  in  the  mean  time,  3n.tru&  to 
attend  and  protedt  the  inheritance  from  all 
mefne  incumbrances  (if  any  fuch  there  were): 
)3tt&  to|^rrea0  it  hath  been  agreed. between 
the  laid  parties  to  thefe   prefents,  that  the 
rcfidue  now  to  come  and  unexpired  of  the 
faid  term  of  looo  years,  fo  far  as  relates  to 
the  premifles   hereby  granted,  releafed,  li- 
mited, and  appointed,  or  exprefled  and  in- 
tended fo  to  be,  (hould  remain  vefted  in  the 
faid  F.  French  his  executors,  adminiftrators, 
and  aiTigns,  upon  the  trufts,  and  in  manner 
hereinafter  exprefled:  /floto  tfiljS  BilUiCtttCtre 
fttrtl^er  teitmffetl)^  and  for  the  confidcradons 
hereinbefore  exprefled,  it  is  hereby  declared 
and  agreed,  and  the  faid  M.  Mun,  for  himfelf, 

hi$ 
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his  heirs,  executors,  and  adminiftrators,  doth 
hereby  declare  and  direft,  that  the  faid  F. 
f  rench,  his  executors,  adminiftrators,  and 
afTigns,  fhall  and  do  from  henceforth  ftand 
pofiefled  of,  and  interefted  in  the  faid  mef-* 
fuages  or  tenements,  lands,  hereditaments, 
jmd  premifles  hereby  granted,  relcafed,  li- 
mited, and  appointed,  or  exprelTed  and  in- 
fended  fo  to  be,  or  all  fuch  part  or  ,part3 
fhereof  as  are  or  were  fo  as  atercfaid  by  the 
jfaid  recited  indenture  afligned  to  him,  with 
the  appurtenances,  for  all  the  now  refidue  of 
f  he  faid  term,  %n  trilft  for  the  faid  P,  Penny, 
his  heirs  and  afTigns,  and  to  aflign,  furrender, 
and  difpofe  of  the  fame  from,  time  to  time, 
as  he  or  they  (hall  diredb  or  appoint,  and 
fubjeA  thereto,  %n  tntff  to  attend,  wait  upon, 
and  go  along  widi  the  fieehold,  reverfion,  and 
inheritance  of  the  fame  premiffes  hereby 
granted,  releafed,  limited,  and  appointed,  or 
exprelTed  and  intended  fo  to  be,  in  order  to 
protcft  and  preferve  the  fame  from  aU  mefiic 
incumbrances,  (if  any  fuch  there  be.) 
/»  witnefs^  &c. 


Covenant 
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Covenant  to  ftand  feifed  to  Ufes. 


THIS  Conveyance^  like  a  bai^gain  and 
lale^  does  not  operate  by  way  of  trai^ 
mutation  of  pofleflion,  but  derives  its  origia 
and  efficacy  merely  from  the  doftrine  and 
ilatute  of  ufes.     By  virtue  of  the  covenant  a 
life  fprings  up  out  of  the  feifin  of  the  cove* 
nantor3  which   is  immediately  executed  ia 
?eftuique  ufe  by  the  ftatute  27  H.  8.  c.  10. 
A  covenant  to  ftand  feifed^  and  bargain  and 
fale^   are  the  only  independent  conveyances^ 
which  previoufly  transfer  the  ujcy  or  which  ope- 
rate by  way  of  tranfmutation  of  ufe.  The  only 
thing,  which  diftinguifhes  thefe  conveyances^ 
at  this  day,  is  the  amjideration.     Indeed^  be- 
fore the  ftatute  of  enrolments^  I  apprehendj^ 
that  they  were  diftinguifliable  more  by  the 
words  and  form  of  the  grant  than  by  any 
otlier  mark  j   for  it  is  not  an  uncommon 
thing   to   find  in  the  books,  covenants   to 
ftand  feifed,  made  in  confideration  of  money  \  ^ 
whereas  they  can  only  be  made  in  confide- 

ration 
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ration  of  hhod  or  marriage  at  this  period,  and 
a  covenant  to  ftand  fei(ed  in  ccmfideration  of 
money  would  to  all  intents  and  purpofes  be 
a  bargain  and  fale  within  that  latter  ftatute. 
The  conveyance  by  covenant  to  ftand  leifed 
is  now  very  ieldom>  if  ever,  reforted  to; 
therefore>  I  fhall  only  obierve,  that  when 
made  by  a  tenant  in  tail  it  cannot  produce  a 
diicondnuance,  and  when  made  by  a  tenant  for 
life,  it  will  not  create  a  forfeiture,  neither  wiU 
it  deftroy  any  contingent  remainders  depend^ 
mg  upon  fuch  life  eftate* 

In  order  to  render  a  covenant  to  ftand 
feifed  eflfedtual,  the  covenantor  ihould  have  a 
veft)ed  eftate  in  poiTeflion,  reverlion,  or  re-- 
mainder*.    Therefore  a  covenant  to  ftand  ^%ca.ti.»i, 
icifed  of  fuch  lands,  as  the  covenantor  fhall 
afterwards  purchafe^  or  of  fuch  particular  «>  Moor,  34s* 
lands,  as  he  ftiall  thereafcer  purchaie%  in  « ^  rou.^okt^^ 
cither  cafe  the  covenant  is  void*    It  is  faid,  ^ 
chat  if  a  joint-tenant  covenants  to  ftand  feifed 
of  the  moiety  of  his  companion  after  hk 
death,  it  is  void,  although  the  covenantor 
furvives  ^.    Upon  the  lame  principle  perhaps  ^  %  Roller)?* 
a  covenant  by  a  huft)and  to  ftand  feifed  *of  ^  *  '* 
lands,  that  were  conveyed  to  him  and  his 
wife  after  marriage,  is  inefie&ual  to  raift 

^lfcs• 
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ti&s.    So  if  a  man  covenants,  that  after  Iiis 

death  his  heir  fhall  ftand  feifed  to  fuch  and 

•Hob. 313.      fy^j^  ygj3c  (without  faying  that  i&€  and  his 

heirs  wiU  ftand  feifed)  or  if  he  covenants  to 
levy  a  fine  to  his  fon,  who  ihaU  ftand  feiicd, 
&c.  the  covenant  cannot  raife  a  ufe  in  either 

With  reipeft  to  this  conveyance^  it  will  be 
necefTary  briefly  to  confider.  i.  What  cod- 
fideradon  is  requifice*  a.  By  what  words  it 
may  be  created. 

I.  ff^a^  confideration  is  requifite*  The  fta- 
tute  of  enrolments  intended  to  reftore  in  Ibme 
meailire  the  notoriety  of  conveyances  by 
feoffinent  and  livery,  and  therefore  enaStd 
that  all  bargains  and  fales,  which  are  made 
upon  a  valuable  confideration,  fhould  be  en- 
rolled. Now  it  is  very  obvious,  that  if  a 
man  were  permitted,  for  a  pecuniary  or  other 
valuable  confideration,  to  raife  a  ufe  by  way 
of  covenant  to  ftand  feifed  (to  which  convey- 
f  piowi  307.     ance  the  above  ftatute  does  not  extend^)  the 

ftatute  of  enrolments  would  have  been  eafity 
avoided.  Therefore,  it  has  been  held,  that 
if  a  man  in  confideration  of  money  covenagfi 
to  fiand  Jeijed  to  the  ufe  of  another,  this  is  a 

good. 


V 
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good  bargain  and  fale  widun  the  fbtute^  ^ihA.e^u. 
But  die  conliderauon  of  blood  and  manage 
was  diought  to  be  of  a  public  nature^  and 
was  capable  of  raifing  a  uie  by  a  coTenaot 
without  the  nece(£t]r  of  an  enr<4inent:  So 
that  it  may  be  deen^ed  an  invariable  ru)e>  that 
there  are  at  this  day  but  two  confideratioos  to 
raife  ufes  by  way  of  covenant  to  ftand  feifed^ 
viz«  bIood>  and  marriage  ^    Thus  the  confix  icnnfr.  139. 
deration  that  knds  fliould  defcend  to  the  heirs  *  ^^"^'  33^- 
male  of  the  covenantor  *"»  the  confideradon  ^nowd.20^ 
of  brotherly  love  \  or  of  a  marriage  had  or  1  piowd.  '^I^?' 
btended™>  or  of  advancing  the  km  of  the  »Piowd.Vi/' 
covenantor^  or  that  the  lands  ihould  continue 
in  his  name  or  blood  %  are  all  good  to  raife  •  ibid.  309, 
Ufes  by  way  of  covenant.  *         '  "^  ^' 


We  are  to  obfervc,  that  if  the  confideration 
appears,  though  there  be  no  cxprels  words  of 
eonfideration,  yet  it  is  fufficient  to  raife  a  ufe 
by  way  of  covenant.  Therefore  if  a  man 
covenants  to  Hand  feifed  to  the  ufe  of  his  fon, 
couiin,  daughter,  wife,  brother,  modier,  &c. 
without  faying  in  confideration  of  the  natural 
love  which  be  bears  towards  them,  this 
covenant  is  capable  of  raifing  die  ufe  \ 


So  alio  a  confideration  expreflcd  for  one 

may 


•  7  Co  40.  h, 
T.  Jonesy  105. 
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iniy  extend  to  another,  provided  drf  dthtf 
perfon  be  united  to  the  covenantee  by  blood 
or  marriage.  Therefore  if  a  man  in  confr 
deration  of  natural  love  to  his  ddeft  foil 
covenants  to  ftand  feifed  to  the  ufe  of  fuch 
cldeft  fon  in  tail,  and  afterwards  to  the  ufc 
of  his  younger  fon,  here  the  confidcrarion 
cxpreffed  to  the  elder  extends  to  the  young? 
»  iRoiLab.78*.  fon».  So  if  a  man  in  confidciration  ofaftc- 
''*  ^*  tion  to  a  fon  or  brodier  covenants  to  ftand 

feifed  to  the  ufe  of  fuch  fon  or  brother,  and 
-  the  wife  of  cidier,  the  covenant  extends  to 
the  wife  of  die  fon  or  brother,  and  die  ufe  iJ 
%aRou.ab.7S4.  -vyell  raifed  by  it*:  or  if  a  man  in  confidera- 
iiid%83Pi-'-  don  that  B.  will  marry  his  daughter  cove- 
nants to  (fcuid  feifed  to  the  ufe  of  both,  it  u 
fufficient  to  carry  die  ufe  to  them  acconi- 
'  Ibid.  7«4.  pL    ingly '.    But  if  a  man  for  a  good  confid««- 
**  ^  tion  to  one  perfon  covenants  »  &^  ^°^ 

to  the  ufe  of  fuch  perfon,  and  one  or  m 
'  more,  who  are  not  related  to  die  '^"'^^^ 
or  covenantee  by  blood  or  marriage,  then 
whole  ufe  will  veft  in  the  perfon,  to  wh(W> 
ihe  confideration  extends.  Therefore,  if  A- 
covenants  to  ftand  feifed  to  the  ufe  of  hi»  «* 
B.  and  alfo  to  the  ufe  of  C.  and  D.  ^^  ^ 
ftrangers,  die  whole  of  die  ufe  veto  w  < 
•ifcid.78j.pl.  4*  and  nothing  in  C.  and  D ',    It  feenM* 
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&  man  in  confideration  of  moneys  and  alfb  of 
dHarriage,  covenants  to  ftand  ieifed,  the  ufe 
will  arifc  on  the  latter  confideration  only; 
dierefore  if  the  marriage  does  not  take  efFefti 
the  ufc  will  never  veft^  though  the  money  be 
a6hiaUy  paid  ^  So  a  confideration  confiftent  <  Mcor,  loi. 
with  the  deed^  or  the  confiderations  exprefled  307. 
in  the  deed,  may  be  averred  ^4  ^7  Co.  40.  a. 


799- 


As  to  the  confiderations  of  frienddiip^  long 


acquaintance^  of  being  fchoolfellows  ^i  afFec-  ^  Piowd.  301. 
tion  to  a  natural  fon  %  that  the  king  is  head  ^  Co.  Lite.'  123.* 
of  the  common-wealth  ^,  that  the  covenantee  y%q^  15.  a.  b. 
out  of  the  profits  of  the  lands  fhall  pay  the 
covenantor's  debts  %  all  thefe  and  the  like  •Moor,  194. 
are  not  fufficient  to  raifc  ufes  by  way  of  '   ^^'  '^^' 
covenant  to  ftand  feifed.    It  is  fcarce  necef*^ 
fary  to  notice>  that  a  ufe  cannot  arife  to  a 
perlbn^  who  |s  a  ftranger  to  the  confideration. 
Therefore^  if  a  man  covenants  to  ftand  feifed 
to  the  ufe  of  himfelf  for  life,  remainders  over 
to  his  relations,  with  a  power  for  the  tenant 
for  life  to  make  leafes,  this  power  is  void  in . 
its  creation*.     This  is  a  principal  reafbn^  »2Roi^.26oi 
why  covenants  Co  ftand  feifed  are  fallen  into  Supra,*^' 
diiufe.    We  are  to  obferve,  that  the  confi* 
deration  of  natural  love  and  afiedtion  is  of 
itfelf  fufficient  to  raife  a  ufe  on  a  leafe  and 

O  0  rcleafe : 


(    5«*    ) 

^  Loyd  ▼.  Spit-  releaie  ^ :  if  tbere&re  a  mm  ^r&es  to  tonre^ 
a  Atk.  149.  to  his  Ion  for  life,  or  in  caiU  it  is  the  mmSt 
vtdc  2  ?.  vf^  eligible  way  to  do  it  by  way  of  leafc  and 
*^  r^leafe  -,  for  by  this  conveyance  he  may  rc- 

ierve  to  die  tenant  for  life  or  in  tail  a  power 
to  leaie,  or  to  m^^  a  jointurey  which  wtU 
take  effect  by  way  of  limitation  of  a  ufe  out 
of  the  original  feifm  of  the  releafee^ 

Though  a  covenant  to  ftand  ieifed  cannot 
at  this  day  be  made  upon  a  pecuniairy  coa&« 
«*  deration^  yet  it  feenos  that  a  feoffee,  or  bar-* 
gainee,  &c.  may^  in  coofidecation  of  a  fum  pf 
money,  to  be  paid  at  a  future  day*  covenaM 
to  (land  feiied,  to  the  ufe  of  a  paftic\dar  per- 
ion,  which  covenant  may  well  raife  di^  uib 
« Moor,  35.       upon  payment  of  die  money  \ 

1  Leon,  25. 
«  Roll.  ab.  786. 
B.  n. c  470. 

Supra,4ia,4i3,       ^^  gy  ^.j^^^  words  It  may  bc  created^ 


4»4 


The  confiJeration  in  a  covenant  to  fl]^nd 
ieifed  is  the  chief  requifite  to  fui^x>rt  thac 
conveyance,  and  therefore  when  a  proper 
.confideradon  appears,  the  words  fwenmt  t» 
ftand  Jeifid  are  by  no  means  neceflary,  thou^ 
at  the  fame  dme  it  would  be  prudent  x»  in^ 
fert  them.  Thus»  if  a  man^  in  coofideraOQa 
of  natural  love  or  marriage,  granth  ba^g(fi9^% 

fells. 
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Jdls^  enfeoffs^  and  cotffirms^  with  a  ckyft  of 
warranty  in  the  deed  **  i  or  if  for  the  fame 
confideration  iie  grants  and  4^jarj  a  rent  in 
fee%  thefc,  without  the  wOrds  covenant  to 

fiand  Jeiftd^  will  veft  the  ufe  in  ceftuiquc. 
iife. 

iMpilb  ilktelttttt»  niade>  &e.  ]^tM«rt  John 
Jones  of         of  the  one  part^  and  J^ewis  Lane 
and  Matthew  Moore  of         &c."of  the  other 
part>  trnttUDtttBi  diait  t&e  faid  John  Jones^  for 
the  fettling  and  eftablithing  of  aU  the  -nveflua* 
ges^  &rn)s>  lands^  teneaients,  and  all  other  th9' 
Hereditaments  hereinafter  mentioned^  to  re- 
main and  continue  in  the  hUod  of  the  faid 
John  Jone^  in  fuch  nnanner  and  .fort  as  is 
herein  and  hereby  linaited  and    expreiled^ 
and  for  and  in  confideration  of  the  natural 
love  and  affedion  which  he  bears  unto  thoie 
to  whom  the  eilate^  i^e  hereinafter  limited^ 
and  for  die  advancement  of  Edward  Jone$ 
his  fon>  and  others  of  his  blood  hereafter 
mentioned,   he  the  fwl  John  Jones  Uoti 
hereby  for  himfelf  and  his  heirs  tolKliattt^ 
grant)  and  agrte  to  and  with  the  faid  Lewis 
I^ane,  and  Matthew  Moore,  and  their  heirs, 
that  he  the  faid  John  Jones  and  his  heirs 
fhall  and 'will  from  henceforth  ftand  and  con- 
tinue feifed  of  and  in  all  thofe  the  meiTuages, 
&c.  (here  injert  the  parcels )y  tts%ttfitt  with 
all  and  fingular  the  appurtenances  thereunto 
belonging,  or  in  any  wife  appertaining,   or 
reputed  and  taken  as  part  ox  parcel  thereof^ 


^  1  Vent,  137, 
a  Roll  ali. 


*  a  Vent.  150, 
As  to  fach  CM « 

amount  to  a  c«. 
venant  to  ftand 
feifedy  vide  the 
cafes  referred  Co 
a  Com.Dig456. 


Oo  a 


to 
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to  and  for  the  ufes>  intents,  and  purpofes  here- 
after  limited,  and  to  and  for  no  other  ufe, 
intent,  or  purpofe  whatfoeycrj  that  is  to  fay, 
to  tge  life  and  behoof  of  the  faid  Edward  Jones 
for  and  during  the  term  of  his  natural  life,  with- 
out impeachment  of,  or  for  any  manner  of 
wafte ;  and  after  his  deceafe,  then  to  and  for 
the  ufc  and  behoof  of  the  firfl  fon  of  the  fcid 
Edward  Jones  lawfully  to  be  begotten,  and 
to  the  ufe  and  behoof  of  the  heirs  male  of  the 
body  of  fuch  firft  fon  j  and  for  default  of  fuch 
iffue  (and Jo  on  with  the  other  limisatiens)' 
faroditl^,  that  if  the  faid  John  Jones  (hall 
and  do  at  any  time  hereafter  declare  unto  die 
faid  Lewis  Lane  and  Matthew  Moore,  or 
cither  of  them,  that  he  is  intended  to  alter, 
or  revoke  any  ufe,  trufl,  claufe,  or  limitarion 
in  thefe  prefents  contained,  by  his  writing 
indented,  and  by  him  fealed  and  delivered  in 
the  prefence  of  two  or  more  fufHcicnt^  and 
Vide  I  p.  w.  credible  witneffes,  that  then  fuch  addition, 
sts^io*.  alteration,  or*  revocation  by  him  fo  tnzi^ 
vidcTVt  w.  fhall  ftand  and  be  good  and  efFeftual  in  die 
3^'  law  to  all  intents  and  purpofes,  any  thirg 

herein  contained  to  the  contrary  in  any  wife 
notwithftanding.    In  witnefs,  &c. 

\ 


INDEX. 


N        D        E        X. 


Advancement, 

what,  241  to  243.  ' 

ADVOWSON,  33«,  339- 

ALIEN, 

whether  he  may  purchafe  lands  in  tlie  name  of  a  truftee,  91. 

ANNUITY, 

whether  aiiignable,  340. 

forfeitaUe  for  tresif«a,  ibid* 

not  within  the  llatates  of  mortmain,  and  de  donls,  34o« 

grants  of  them  regulated  by  17  G.  3.  c*  a6.  363  to  366. 

how  a  rc-purchafe  of  them  differs  from  a  redemption,  366  to 

374- 
or  rent  charge,  the  fotm  of  a  grant  of,  daring  the  life  of  the 

grantor,  374, 

remedies  to  recover,  3S5  to  393* 

not  rendered  u/uriaa  by  a  cUafe  of  re*purcbafe,403  in  mar* 

APPOINTMENT.    (Vide  POWERS.) 

how  it  differs  from  a  declaration  of  a  nfe,  531* 

notconfidered  as  an  independent  conveyance,  53s. 

when  a  perfon  may  appoint  or  convey  as  legal  owner,  53%  U> 

537- 
what  eflates  it  may  limit,  537,  538* 

when  it  has  relation  to  the  conveyance  by  which  it  is  created, 

53t  to  54a* 

requifites  to  be  obferved  in  deeds  of,  54a  to  544. 

a  precedent  of,  by  way  of  leafe  and  releafe,  544  to  555* 

APPORTIONMENT,  391,  39a,  393. 

APPURTENANCES,  355  to  357. 

ATTORNMENTS,  346,  347.  455. 

BARGAIN  AND  sXLE, 

why  preferable  to  a  leafe  at  common  Uw,  394. 

confideration  of,  395. 441  to  444* 

origin  of,  404  to  407. 

cannot  be  made  to  the  ufe  of  any  but  the  bargainee,  409. 

whether  a  future  or  fpringing  ufe  may  be  limited  out  of  dit 

eftate  of  the  bargainee,  4x0  to  415.  ^ 
a  power  to  make  leafes  cannot  be  referved  to  a  bargainee  for' 

life,  414,  415. 
whether  the  eftate  of  the  bargainor  will  fuppoit  a  fpringing  or 

future  ufe,  4x5  to  410. 
operation  of  it  when  made  by  a  tenant  in  tail,  416  to  430* 
does  not  produce  a  difcontinuance,  416, 447. 

O  o  3  BARGAIN 


INDEX. 

BARGAIN  AND  SALE  fa^inuftlj 

operates  by  tranfmutaclon  of  ufe,  427. 
When  made  by  a  tenant  in  tail  transfers  a  Wfe  fee*  4a£ 
does  not  deftroy  contingent  remainders,  431. 
what  poffeflion  it  pades  by  viitue  of  the  ilatute,  431, 43s. 
^         what  relation  the  enrolment  bears  to  it,  43a  to  439. 
the  form  of  it,  to  make  a  tenant  to  the  praecipe,  441* 
who  may  convey  by  it^  444  to  448. 
by  what  words  it  may  be  made,  360.  448  to  451* 
what  may  be  conveyed  by  it,  451  to  454. 
what  words  of  limitation  necelfary  to  be  nfed  therein^  456* 

CESTUIQUE  USE, 

iicuation  of,  and  his  feofiees  before  the  ftatute  i  Rich.  3.  a^^ 

might  have  compelled  his  feofifees  to  make  eftates,  17.  54* 
might  have  aliened  the  ufe,  27. 
could  not  devife  the  land  by  1  Rich.  3.  73* 
had  neitherJQS  inre,  nor  jus  in  rem,  107. 
might  have  been  fwoni  upon  ail  inqoeft^  io8* 
was  a  trefpafler,  109. 

mit^ht  have  brought  debt  for  rent,  but  could  not  avow,  109: 
wife  of,  not  dowable,  109* 
who  might  have  been,  89,  90,  91. 
fituation  of,  and  hit  feoffees,  fince  17  H.  8.  167,  i68« 
cftate  of,  fubjeA  to  ail  die  incidtfou  to  which  a  letal  eftate  is 
liable,  j§7. 

C^TUIQUE  TRUSTt 

of  a  term,  whether  he  might  conviey  the  i^s2  eftate  by  a  feoff- 
ment purfoant  to- 1  Rich.  3.  4a  lo  67.      ' 

has  no  power  over  the  land,  6t,  01,  64, 

of  a  ferm,  forfeits  it  ft>r  felony,  outlawry,  and  treefod,  66,  67. 

nature  of  the  tflhtte  of,  264  to  i6d. 

hts  power  of  alienation,  264,  265. 

a  feoffment  by^  and  his  tniitee,  will  hkr  the  intail,  266. 

a  fine  or  recovery  by  him  alone  will  bar  the  intail,  ibid. 

ipvhether  a  bargain  and  fale,  devife,  or  furrenderi  will  Iiave  that 
effefl,  ibid. 

DO  conveyance  by  him  can  worjc  a  forfeiture  of  the  legal  eftat% 
in  the  truftee,  ibid.  *     '- 

CHOSES  IN  ACTION, 

not  grantable  by  the  common  law,  34«« 
graotable  in  equity,  343,  344, 

COMMON,  330,  331. 

eONVEYAHCE, 

by  way  of  ufe,'  how  it  differs  from  and  agrees  wic|i  a  conveyance 

at  common  law,  t68  to  ^05.  45f« 
by  way  of  ufe,  a  man  may  thereby  convey  to  himiblf— and  mav 

make  his  own  right  heir  a  puixbafer,  170,  V7i« 

CONDITION, 

"What,  181,  i8a* 
words  of,  183* 

CONSIDERATION, 


INDEX.: 

CONSIDERATION, 

of  feaity,  and  rents  S^*  $7* 

of  cenure,  57  to  59.  145  to  149. 

to  raife  ufes  on  a  feodPinent,  fine,  recovery^  leafc  and  nX^t,  JUi4 

grant,  91  to  103. 
in  a  bargain  and  falcy  195. 441  to  444. 

CORRODY,  331. 

COf EUAWT,  . 

words  of,  may  create  »  grant,  357. 
to  diftrein,  380. 
to  enter  and  hold,  382  to  3 S  5. 
to  pay  an  annuity »  385  to  393. 
implied,  400,  407. 

implied,  determines  with  the  eflate^  401,  in  itiargmc. 
*  againftr  prior  incumbrances,  401. 

to  make  further  alfurances,  401  to  403.  5iS. 

by  bargainee  for  a  valuable  confideratioii  fumcient  to 

the  ufe,  412  to  414. 
when  feveral  and  when  entire,  518,  519. 
whether  one  expre&  covoiant  ifaatt  quUify  another  exprefs  OQi| 

518  to  524. 
whether  an  expreis  covenant  fludl  qualify  an  implied  xmci  5a5# 

526. 
that  the  grantor  is  feifed  in  fee,  S^a,  5x3. 
that  the  grantor  has  power  to  fell,  3ec.  5x4,  5x5. 
when  madtf  agatnft  the  granCor'a  own  a&S|  and  whan  agaioft 

thofe  of  his  anceftors,  51 8,  in  margine. 
that  the  grantee  may  peaceably  eojoy,  $16* 
that  lands  are  free,  &c.  517. 

COVENANT  TO  STAND  SEISED, 
what,  556. 

on  what  eftate  it  may  opdrate,  557. 
confideration  of,  558  to  56a. 
by  what  word5  created,  5$a. 
Che  form  of,  563. 

fCtTRTEST, 

DotofauCe,  X09,  ziOt 

of  atruft,  249. 

not  out  of  the  eftate  of  the  tniftee,  as4* 

formexiy  out  of  t&e  eltate  o^ f^o^es  to  ufeSi  tit. 

iCOfWOLD, 

whether  a  ufe  may  he  limited  upon  copyMd  }aad%  ai|» 
devife  by  cefttti<|ue  truft  of,  266. 

DEBT.    (Vide  CESTUIQ0E  USE.) 

PECLARATION  OF  USES, 

who  may  declare  ufes,  208  toiii. 

the  manner  of  declaring  ufes,  asxtoixS. 

what  a  good  declaration  of  ufes,  an  to  aai. 

difference  between  a  declaration  of  nfes  an^  ^  appointment^ 

531. 
wUat  a  gC!od  declaration  of  a  trnft.  236*  •.•.^^ 

p  o  4  PEEDS. 


INDEX. 

DEEDS.    (Vide  DECLARATION  OF  USES.) 
precedent  anif  fubfequent,  211  Co  217. 

IkEVlSE, 

b>  ce(h]iqae  truil  of  a  eopjrhold,  266. 

wheflber  the  ftatute  a-7  H.  8.  extends  to  devifes  to  ufeSy  i)*. 

in  trui^  to  permit  A.  to  receive  the  profits^  whether  it  is  a  uSk 

executed  by  the  ftatute,  230. 
whether  a  devife  in  truft  to  pay  over  the  profit  is  execotod^ 

of  aufey  54*  io6» 

pISCENT, 

of  a  traft,  251. 
of  a  u(e,  904. 

if  barg.i  lee  dies  before  enrolment  his  heir  fliall  take  by  defcenl^ 
vide  Cro.  Jac.  408,  409. 

DlSCONTtNUANi^E.  348,  349.  426. 

difference  between  it  and  a  difleifm^  3^81 

"PISSEISIN.     (Vide  FORFEITURE.) 
how  created,  396  to  329. 
the  nature  of  it,  ibid. 

»n  eftate  created  by  it  fufficient  to  fopport  a  finey  309  to  313. 
an  eftate  created  by  it  not  fufficient  to  fupport  a  reoovery,  3x3 

to  316. 
adlual,  and  at  the  ele^on  of  the  parties^  the  difference  batweei^ 

them,  316  to  320. 

DISTRESS.    (Vide  COVENANT.) 

;powER, 

not  of  a  ufe,  109,  no. 

not  of  a  truft,  511.  250* 

not  of  a  jointenancy,  5x1. 

not  out  of  the  eftate  of  the  trufteei  254. 

formerly  out  of  the  ell  ate  of  feoffees  to  tifes^  izz. 

different  modes  ufed  by  purchafers  to  prevent  it,  5x1  to  517. 

if  bargainee  .dies  before  enrohncnt  his  wife  0iaU  have  dowcs^ 

435- 

jELECTION, 

where  a  grantee  may  ele6t  to  have  an  eftate  by  way  of  leafe  at 

common  law,  or  by  way  of  bargain  and  fale^  394* 
when  a  grantee  may  ele^  to  recover  a  rent-charge  by  writ  of 

annuity >  or  by  diftrefs,  385  to  389, 

ENROLMENT.    (Vide  BARGAIN  and  SALE,  and  DOWEIU 

when  to  he  made,  439. 

what  bargains  and  iales  ar^  directed  to  be  enroUedj  44o» 

ENTAIL.    (Vide  TRUSTS.) 

ENTRY, 

. '  whether  a  right  of  it  wa^  in  feoffees  after  a  feoffinefit  or  fiae 
by  ceftuique  ufe  purfuaat  to  x  R*  3,  3a  to  41. 

?  ENTRX 


I     N     D     E     X, 

BNTRY  (cwtinued) 

right  of  it  remains  in  feoffees  fince  the  ftatute  27  H.  S.  Xm  veft  A 

contingent  or  future  ufei  1S8.  azi  to  219.  4x1  to  425. 
right  of  it  not  grantable  over,  345. 
power  to  enter  limited  byway  of  ufe^  383,  384. 
neceifary  to  a  leafe  at  common  law,  394. 
not  ueceliary  to  a  bargain  and  iale,  except  to  bring  trefpafs^  4311 

432* 
pofleflion  by  operation  of  the  ftatute  of  ofes,  bow  it  dkfiers  from 

an  aelual  entryi  43 1^  432*  467. 

JEQUITY.    (Vide  USES  and  TRUSTS,) 

when  equal  in  the  parties^  he  who  has  the  law  on  his  fide  fliaU 

prevail,  65. 
trnft  a  creature  of  equity,  ^32. 
equitable  and  legal  eftates  molt  have  the  fame  conftni^on,  947. 

when  differ,  249. 
follows  the  law,  249. 
Vide  TRUSTS. 

ESTATES  TAIL.    (Vide  TRUSTS.) 

ESTATES  PUR  AUTER  VIE,  374,  377, 

ESCHEAT.    (Vide  USES  and  T^IUSTS.) 

EXCHANGE, 

at  common  law,  492.  ; 

made  by  leafe  and  releafe,  493, 

^ECUTORY  DEVISE, 

how  agrees  with  a  (hifting  ufe,  191. 
(Vide  USE,  Springing  or  Shifting.) 

FATHER  AND  SON, 

what  fhall  be  deemed  an  advancement  for  the  foQ^  and  not  9 
troft  for  the  father,  241  to  243. 

f EE  UPON  A  FEE.    (Vide  USES  Shifting.) 

when  a  man  by  tLe  common  law  had  limited  a  feCi  no  farther 
ellate  could  be  limited  thereon,  181. 

fgOFFEES, 

were  compellable  to  convey  by  the  dire^on  of  cejiuique  ofe> 

*7-  54. 
might  have  conveyed  the  lands  for  a  valuable  confideration,  and 

without  notice,  27. 
the  flatute  1  R.  3.  did  not  take  away  their  power,  31. 
|>erformed  the  feudal  duties,  and  their  efbite  fubjeA  to  dower^ 

curtefy,  wardihip,  relief,  &c.  forfeitable  for  treafon^  and  £b* 

lony,  and  they  might  have  brought  actions,  &c.  11 1. 
Have  no  interoft  in  the  lands  fince  the  27  H.  8,  167. 

FEOFFMENT.   (Vide  POWERS.) 

by.ceftttique  ufe  after  1  R«  3^  31  to  41. 
a  ne^  kind  introduced  by  i  R.  3. 73, 74. 
confideration  of,  92,  93.  268. 
by  ceftuique  truft  and  his  truftee^  a66. 
9P0in  ofy  270  to  %T%t 

".,,.*  FEOFFMENT 


index; 

FEPFFMENT  (comtnued,) 

^finitioa  of,  271^270* 

when  introduced  in  England^  27a* 

charters  of,  when  introducod,  273.  279^  aSo» 

of  fevoral  villaget  in  one  coonty;  276* 

of  different  counties,  276. 

feofibr  ihoald  have  aAual  polfeffioSy  2 7^9  279.  %o6% 

inconveniences  of,  2$!,  i%%* 

cannot  bar  powers  collateral,  t%^ 

bars  all  future  ufes  and  rights^  292*  30s* 

bars  the  feoffor  of  all  intereft  in  the  lands,  and  the  benefit  of  a 

condition  broken,  303. 
by  tenant  for  years,  304,  3e5. 
by  tenant  for  years,  elegit,  ffciCute-merebsnt>  or  Itaple,  copy. 

holder,  diiTeifor,  abator,  or  intruder,  creates  a  fi^ebold  by 

diffetfin,  305  to  320* 
by  tenant  for  years,  &c.  why  it  creai:es  a  freehold,  ibid, 
pperations  of  it,  when  made  by  a  termor  for  100  yeaxsy  320 

10325,  * 

|>ars  contingent  remainders,  282. 
the  form  of  it,  315. 
incorporeal  property  will  not  pafs  1^  it  unlefs  fbit  Wttd^nnr  is 

inferted,  358,  359. 
(Vide  USE,  TRUST,  POWERS,  &c.) 

FIDEI-COMMISSA, 
•  what,  z  to  9. 

FEODUM  or  FEOF. 

what,  271. 

FELONY^  (Vide  USES,  TRUSTS.)  251. 

FINE. 

by  ceftuiqne  ufe,  40, 41. 

confideration  of,  93, 94. 

by  the  grantee  of  a  trufteo^  2551 

by  ceftuique  trail,  265. 

cannot  bar  powers  of  collateral,  289* 

by  bargainee  of  tenant  in  tail,  429. 

cannot  create  a  difleifin,  305. 

bars  contingent  remainders, 

(Vide  POWERS,  USES,  TRUSTS,  GRANTS,  lt«.) 

FORFEITURE. 

whether  created  by  a  feofimenC  by  ceftni^ue  truiVof  a  tenny 

42  to  67. 
the  fteps  neceilary  to  be  taken  in  order  to  prevent  it  when  mad« 

by  a  termor  for  years^  &c  320  to  325. 

FREEHOLD. 

not  eftate  of,  could  be  made  to  coflamenoe  tit  /vMir*  by  tbe  own- 
mon  law,  175,  277,  354.  ' 

(Vide  DISSEISIN.) 

CRANT. 

,  confideration  of,  rot* 
origin  of,  327, 328.        »  ^«  .^J^ 


I     N     D     £     ^. 

4CBLAKT  fcmtlmiid.) 
'  definition  of,  339. 

what  things  ^re  allowed  topafs  bf  way  of,  330  to  348. 

what  things  are  not  grantatue^  341,  342.  345. 

what  are  th«  peculiar  properties  of  fuch  thingi  as  lie  in  gnatt 

348  to  355. 
by  what  operative  words  incorporeal  propercy  will  pafty  35^ 

to  362. 
words  of  covenant  will  create  a  grant,  357. 
by  what  defcripcion  incorporeal  property  will  pais,  361,  362. 
the  manner  in  which  reverfions  and  rents  art  granted,  362, 363; 
form  of  a  grant  of  ah  annuity  or  rent  charge  for  the  life  of 'the 

grantor,  374. 
(Vide  COVENANT,  ANNtJITY,  &c.) 

PUARDIAK,  240. 

(Vide  TRUSTS.) 

HABENDUM, 

of  a  ufe,  how  it  differs  from  aa  habendum  at  tho  common  law, 

when  it  IhaU  cootroiil  tb«  premifle6,  and  fa  e  eonterfo,  499 
to  511. 

HEIRS,  (Vide  USES,  TRUSTS,  LIMITATION,  fcc.) 

IMPLICATION.  (Vide  USES  refulting,  TRUSTS  refiiking.)  ^^ 

INFANT.  (Vide  DECLARATION  of  Ufcs.) 

INQJJEST, 

ceiluiqae  ufe  nfight  have  been  fwora  upon,  108. 

JNTENT.  (Vide  USES  refulting.) 

JOINT-TENANCY,  203,  204. 173. 

{.EASE  AND  RELEASE* 

oonfideration  of,  9<  to  90. 496. 

operates  by  way  ortranunutation  of  poflTefllon,  99.  472  te  474. 

of  a  reveffion  after  an  eftate  f(>r  life,  aio. 

incorporeal  property  will  pais  by  ic  without  the  word  grat^^ 

360,  361. 
the  reafons  of  its  introduction,  461. 
the  manner  by  which  it  is  contrived  or  eflbAed,  461  to  4JS3. 
the  privity  necellary  to  be  between  the  releasor  and  releafee^ 

463  to  467<   - 
)vhat  pollellion  the  releafee  is  required  to  have,  467  10471. 
is  a  conveyance  at  common  law,  471. 
tifes  may  be  limited  on  the  eftate  of  the  releafee,  472  to  474. 
tifcn  declared  upon  the  feifin  of  the  releafee  have  the  fame  con- 

ftruAioo  as  thofe  declared  upon  a  feoffment,  472  to  480. 
whether  there  may  he  a  refulting  ufe  thereon,  480  to  488. 
bow  operates  when  made  to  pafs  a  term  of  years,  504,  505. 
cannot  create  a  dttfeifm,  488, 489* 
cannot  produce  a  difcontinuance,  489* 
can  only  transfer  the  releafor's  lawful  intereft,  489, 490. 
when  made  by  a  tenai.t  in  tail  it  transfers  a  bafe  fee,  490* 
by  miner  U  Jroii^  diflterence  between  that,  and  by  enlargement^ 

490. 
iloes  not  deftroy  contingent  remainders,  491. 

LEASE 


INDEX. 

LEASE  A  N  D  R  E  LEASE  (contimttd:) 

does  not  create  a  forfeiturey  491. 

iay^s  an  a€luai  entry,  49a. 

conveyance  by  it  to  a  purcbafer  and  his  truftee  tp  bar  the  wife 

of  the  purcbafer  of  her  dower^  495, 
by  what  woi^ls  it  operates,  497*  * 

LESSOR  AND  LESSEE, 

privity  between  thexn,  324. 

LIMITATION, 

how  and  in  what  refpedts  the  limitation  and  creation  of  eftates 
by  way  of  ufe  agree  with  and  differ  from  the  rules  of  tlie  com- 
mon law,  168  to  20C. 

the  fame  words  necefilary  to  create  an  eftate  in  fee-iimple,  fee. 
tail,  &c.  on  a  conveyance  to  ufes  fince  the  ftatnte,  as  on  a  cotn- 
mon  law  conveyance,  168  to  170. 

conditional,  the  difference  between  thaty  and  a  condiuoD  and  a 
fpringing  or  ihifting  ufe^  1S3  to  itS. 

words  of,  183. 

of  traft  cdftates,  248, 249, 

in  a  leafe  and  releafe,  499.  > 

by  virtue  of  a  power  of  appointmeoty  5371  %i%* 

LIVERY  AND  SEISIN, 
what,  272, 273. 
ia  ^eedy  274*  277. 
by  attorney,  275. 
within  view  or  in  law,  275,  276. 
of  feveral  villages  in  one  county,  276* 
of  fevtval  counties,  27€. 

cannot  be  made  without  the  confent  o|  the  tenants,  276,  27^ 
why  introduced,  277.     ' 

MERGER.  (Vide  LEASE  and  RELEASE.) 

MORTGAGES, 

of  incorporeal  propert7i  bow  they  differ  finooi  thefe  of  corporeal 
things,  351  to  353. 

NAKED  POSSESSION,  306. 

OCCUPANCY,  349,  350. 

PAROL  AVERMENT,  237  to  245. 

TERPETUITY,  193, 194- 

POSSIBILITY, 

if  grantable,  333, 334,  marginc^ 

JPOWERS.  (Vide  APPOINTMENTS.) 

how  they  differ  from  fpringing  or  ihifting  ufes^  2881 

collateral,  289  to  291. 

collateral  not  barred  by  a  feoffment,  289. 

in  grofs,  29x.  299. 

in  grofs  are  barrable  by  a  feoffment,  fine,  or  recovefy^  but  not  by 

a  bargain  and  fale,  leafe  and  releafe^  or  covenant  to  ^and 

feifed,  291. 
of  revocation,  293. 

of  revocation,  are  barrable  by  finci  feoflinent  or  recovery,  193. 
appendant.  2989 

POWERS 
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POWERS  (continued,) 

appendant  are  barrable  by  fine,  feoffinenty  recovery^  leafe  and 
releafe,  bargain  and  fale^  covenant  to  ftand  feifed^  or  affiga- 
ment,  198* 
appendant,  when  net  barred,  298,  299. 
appendant^  on  what  conveyaoces  they  may  be  raifedt  300^  301. 

PREMISSES, 

the  difiisreoc  powers  of  it  and  the  habeoduiDi  499  to  511. 

PRIVITY, 

between  leflbr  and  leflee,  324. 
between  mortgagor  and  mortgagee}  ibid/ 

RECOVERY, 

by  ceftuique  ufe,  41. 

confideration  of,  93. 

by  ceftuique  truf^  %S$* 

by  a  tenant  in  tail  of  a  rent,  353,  3^4. 

a  bargain  and  lale  to  m^e  a  tenant  to  the  praecipe  for  the  poTti 

pofe  of  fuiliering  a  recovery,  44^1. 
by  an  infant  truftoe,  89.  152.  in  margine. 

RECEIPT,  37«. 

REDEMPTION, 

equity  of  it  not  to  be  retrained,  351. 

bow  it  diliers  from  a  repurchafe,  366  to  374* 

RELEASE.  (Vide  LEASE  and  RELEASE) 

REMAIN9ER, 

what,  i8r,  182. 

diftinguifliable  from  a  condition,  181, 182* 

diRing^iihable  frem  a  Ihifting  ufe,  197. 

limited  in  ufe  follows  the  rules  of  the  oommoa  law^  xgy. 

limited  in  ufe  executed  by  the  ftatute,  206. 

difierence  between  it  and  a  reverfion,  ao6, 207. 

contingent^  truitees  guilty  of  a  breach  of  truft  in  deftroying  it, 

261. 
contingent, ihould  have  a  freehold  to  fupport  it,  278*   , 
contingent,  barred  by  a  feoffment,  fine,  or  recovery,  252  to  288* 
contingent,  not  barred  by  a  leafe  and  releafe,  bargain  and  ial^ 

or  grant,  282. 
vefled,  how  transferred,  332,  333.  336,  337. 
contingent,  bow  transferred,  335,  336. 

REMITTER, 

what  alteration  the  dodrine  of  ufes  has  made  therein,  198  tt 
203. 

RENTS, 

conveyed  to  ufes,  and  executed  by  the  ftatute,  1S3  to  167^ 

how  executed,  ibid. 

how  created  and  granted,  331,  332.  362,  363. 

general  eccupancy  of,  349. 

remedies  to  recover  them,  385  to  393. 

arrears  of  them,  how  recoverable,  38 S,  389* 

whether  apportionable,  390  to  393. 

REptTRCHASi, 
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kipuKCrtAsE, 

cUofeof.    VidaAKNUItT* 

REVERSION,  206,  liyjl  338. 

bow  grantedy  33&.  362,  363. 

REVOCATION.  (Vide  POWERS.) 

SEISIN, 

fltiuft  he  of  as  great  an  dtate  as  the  ofe  to  b*  derived  out  of  it 

150,151.47710479. 
poffibilicy  of>  224.  411  to  416. 

STATUTE, 

of  IVfarlbridge,  10. 
dereligtofis,  TO,  II. 
50  E.  3.  c  6.  12,  13* 
•   7  R.  2.  c.  12.  19. 
15  R.  2.C.  5.  19. 
4  H.  4.  c  7.  24. 
II  H.  6.  c.  3.  ibid. 
I  R.  3.  c.  X.  26  CO  75* 
I  H.  7*  c  I.  76. 
4H.  7.  c  17.  77. 

19  H.  7.  c.  15.  78. 
23  H.  8.  c.  10.  79. 
27  H.  8.  c.  lo.  116. 

20  Car.  2.C.  3.  163.  220, 221.  t%$,  249.  271* 
of  limitationsy  251. 352. 

Substitutions, 

the  divifion  of  them  in  tbe  civil  law,  3« 

vulgar,  3,4. 

pupillary,  4. 

<lire6l  or  fiduciary^  4  to  ^. 

SURRENDER, 

by  ceftuique  truft  of  a  copyhold,  266, 

of  incorporeal  property  will  pafs  without  the  word^oEf,  36eb 

by  one  termor  for  years  to  another,  505,  in  mar. 

XENAKT  IN  TAIL, 

whether  he  might  ftand  feiied  to  yfesy  143  to  15a* 
whether  he  may  be  a  truilee,  152,  153. 

TENURE, 

confideration  of,  145  to  149. 

^ERMS  FOR  TEARS, 

whether  a  ufe  might  have  been  limited  thereon  b«(ore  i  R.  3.  or 

after  the  27  H.  8.  42  to  61. 
whether  a  ufe  limited  on  a  term  for  years  was  within  1 R.  f 

42  to  6i. 
to  attend  the  inheritance,  528. 

TREASON,  (Vide  USES,  TRUSTS.)  251. 

7  TRUSTS^ 


I     N     D     £     X. 

Trusts 

diftinguifhed  from  ul«Sy  9*  14  to  iS,  ^31  to  %l^ 

origin  of*  is. 

not  alienable  by  the  common  law,  46.  C4.  165* 

of  a  term  cannot  defcend  to  the  heins  of  ceftuiqne  tmft  alchoU(1l 

particularly  named^  49. 
not  dev^fable,  54. 

a  declaration  did  not  alter  the  property  of  the  truilee,  54,  5C 
of  a  term  forfeited  for  felony,  treafon,  and  outlawryi  66. 
liable  to  executions  on  judgments,  ftatutesy  and  recogniianccs» 

67. 
are  affets,  67,  68.  251. 
alienable  and  devifable  in  equity,  69.  151. 
defcendibley  25 iv 
will  not  furvive*  69. 

tnuft  have  the  fame  conftru^ion  as  legal  eftates*  70,  ^7,  24]^ 
executed  and  executory,  160,  161. 
their  introdudlion  fince  27  H.  S.  23 z  to  234. 
what,  234. 

the  nature  of  themi  234  to  25x. 
refolting,  23c  23ft  to  247.  ^ 

decUration  of  them,  236  to  238*  . 
limitation  of  them,  248,  249. 
tenancy  of  the  curtefy  of  them,  249^ 
no  dawcr  thereout,  250,  511.* 
not  affc^ed  by  the  ftatute  of  limitations,  251. 
of  inheritance  uait  forfeited  for  felony,  but  foctts  as  to  treafooi 
ibid* 

TRUSTEE, 

conftituted  merely  for  the  benefit  of  the  ceftuique  truft,  63. 

of  a  term  forfeits  it  for  treafon,  66* 

who  may  be,  151  to  154. 

the  nature  of  his  ellate,  251  to  264. 

if  he  conveys  for  a  valuable  confideration  ud  wkhout  notice^ 

the  purchafer  is  not  a  truftee,  251* 
may  fue  in  hts  own  dame,  ibid, 
his  cftate  in  equity  not  fubje6(  to  be  forfeited  for  fekmy,  nor 

fubjedt  to  dower  or  curtefy,  253,  254* 
alienations  by,  255. 

cannot  change  the  nature  of  the  tntft  eftate,  255. 
cannot  hurt  ceftuique  truA  by  umitciag  to  do|  what  he  ooght  to 

do,  256. 
his  office  16  iionorary,  ibid, 
maft  anfwer  to  ceftuique  truft,  ibid, 
whether  allowed  extra-allowance,  257. 
not  allowed  for  his  trouble  in  the  management  of  the  truft 

cft'ite,  257. 
allowed  his  necelfary  expences,  258. 
not  charged  for  more  than  he  receives,  258 • 
allowed  his  ofts,  damages,  and  expences,  259* 
only  anfwerable  for  fraud  or  grofs  negle6t,  260,  2<»i. 
when  guilty  of  a  breach  of  tnift  in  joining  todeftroy  contbgent 

remainders,  261. 
when  he  ou^bt  to  join  with  ceftuique  truft  to  bar  the  entail,  362. 

TRUSTEE 
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TRUSTEE  (amttfoud) 

whon  and  bow  he  ought  to  coovef,  162  to  164. 
whether  an  a^on  at  law  will  he  againft  him^  267* 

TRESPASS.    (Vide  ENTRY.) 

USURIOUS  CONTRACT.    (Vide  ANNUITY.) 

USE, 

and  ufufru6^  in  the  civil  law,  %, 

deftnition  of,  8,  9. 

diftingnUhed  from  a  trtift,  9.  14  to  i8. 

nature  of  it  before  i  R«  3*  ft6  to  28. 

whether  it  might  have  been  limited  upon  a  term  for  yean,  4^ 

to  61. 
alienable,  46.  54. 
not  extendable,  53.  xio. 
notcoliufive  or  covinous,  x5y  x6.  53. 
devifable,  54.  zo6. 
pofleflio  fratris  of  it,  54.  105. 
could  only  be  limited  out  of  the'feiixa  of  feofiees  in  fee  before 

27  H.  8.  ft>. 
Icing  could  not  ftand  feifed  to  it,  76* 
cbnfideration  to  raife  it,  91  to  103. 
who  could  itand  feifed  to  it,  85  to  90. 
who  could  be  ceftuique  ufe,  89  to  9 1. 
out  of  what  things,  and  by  wliat  inftruments  it  might  arife,  xo3t 

104.  143.  153,  154.  163,  164.  229,  230.  331.  450  10454. 
defcendible,  104. 

was  not  fubjedt  to  dower  or  cortefy,  109,  1 10. 
not  fubje<5l  to  wardihips,  reliefs,  marriages,  &c.  ixoy  tir. 
enfued  the  nature  of  the  land,  z  11,  112. 
differed  in  many  refpe^l  from  cafes  of  pofieifion,  x  12  to  114. 
limited  upon  a  contingency,  1x4. 
incon  ven  iences  of,  115,  116. 

whether  ftatute  27  H.  8.  intended  to  deftroyufes,  125,  126. 
ftatute  27  H.  8.  did  not  deftroy  ufes,  127  to  139. 
refulting,  '28  to  138.  162,  X63.  174  to  181.  269.  304.  460* 
refulting  executed  by  the  llatute,  127  to  140.  162,  163* 
what  and  how  executed  by  the  (latute,  140  to  167. 
who  may  iland  feifed  to  it  fince  the  27  H.  8.  143  to  X50. 
could  not  be  of  a  greater  eftatc,  than  the  feifm  oat  of  which 

it  was  to  arife,  150,  151.  47710479. 
the  words  truil,  confidence,  and  intent  mqr  create  it,  x8.  154 

to  156. 
when  and  when  not  changed,  156  to  163.  4x2  to  4x4. 
rents  conveyed  to  ufes  executed  by  27  H.  8.  163  to  167. 
whether  the  limitation  and  creation  of  efiates  by  way  of  ufe 
agree  with  or  differ  from  the  rules  of  the  common  law,  168 
to  205. 
the  dofirine  of  ufes  enables  a  man  to  convey  to  hirafelf,  1(9*  I7X. 
fecondary,  or  ihifiing,  174  to  197.  288.  410  to  426. 
fecondcry,  or  Ihifting,  whetlier  barrable,  190  to  195.  301. 
doctrine  of  ufes  has  made  an  alteracioa  in  the  antient  laws  of 

remitter,  198  tu  203. 
who  may  declare  a  ufe,  208  to  2ii« 

USE 


Index. 

bSfi  (cwaimud) 

the  manner  of  declaring  it,  an  to  ii8. 
^  what  a  good  declaration,  an  to  an. 

what  not  executed  by  27  H.  8«  aaa  to  231. 
in  contingency,  aaa  to  229* 

covenant  by  a  bargainee  for  a  Talnable  confideration  fu£&cicQ| 
,  to  change  it,  41a  to  414; 

pleading,  130  to  133.  4iBi  10495* 

WAKRANTY, 

releafe  with,  4a(«  490. 
c,)t  .  annexed  to  a  bargain  and  fale,  4314 

WASTE,  428,  43a. 

WRIT, 

of  catiia  matrimonii  pratlocoti,  xs# 
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